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P R E F A C JE. 


A LTHOUGH the Law of Real Property 
^ forms the moft* ejctenfive and* abllrufe 

branch of our jurlfprudenpe, yet n6 attempt has 
hitherto been made to reduce it to a diflindf and 
comprehenfive fyftem. A Digeft of this part of 
the Law is therefore here offered to theProftflion, 
in which a fyftematic diftribution is framed o^ 
the general principles of each title, fupporied 
by abridgements* of the cafes, in which thofe 
principles have been eftablifhed or confirmed. 

It is but" of late years that this mode of 
treating legal fubjedls has been adopted. Our 
abridgements and treatifes on particular titles 

of the law, formerly contained little mpre than 

• • 

a colledtion of the adjudged cafes that had beeiT 

. # 

determined on each tifle ; difpofed without 

a *3 much 



much method,. and without eftabliKhing or de- 
ducing any general principles. 

There was, however, orie Eminent exception : 

the exQtllcn{& Effay on Contingent Remainders 

• ■ *■ - 

by the J^e Mr. Feanie. * The perufal of that 
admiraMe'work, fifft luggefted to the author 
the idea of 'attempting to ’form a methodical 
arrangement of the genwal principles of the 
Law of Real firoperty j and upwards of twenty 
years lince he fubmifted to the Profeflion his 
Eflay on Fines, written avowedly on that plan. 

. The favourable reception with which the 
Profeflion honoured that attempt, encouraged 
him to proceed in difcufling ^11 .the other titles 
belonging to this part of the law in the fame 
manner. In the profecution of this work he 
became every day more fenfible that the true 
mode of treating legal fubjects, as well as other 
branches of fcience, is by a fyftem^itic diftii- 
bution of abftraft principles illuftrated and fup- 
Iknted by adjudged cafes, hr this idea he was 
fully confirmed by the awthbrity of the late Sir 

Will^rn 



PREFACE. 

William Jonesy who has tr ily faid, “ If law be 
a fciencc-, ancl, really deferve fo fublimea name, 
“ it mull be founded on principte, and claim an 
“ exalted rank in the.empire of rerffon. But if 

“ it be mei ely an unconne6led feries of decrees 

• • 

and ordinances, its ufe^ rsay remain though 

“ its dignity be leflened : and he will*bccorrie 

» 

the greateft lawyer wljo has^ the ftrongell 
“ habitual or artificial memory*.” 

Although the portion Of time which the au- 
thor has been able to fpare from the avocations 
of his profeffion, ha?, for feveral years, been 
employed in the execution of this work, yet be 
is confeious that many omiiflions, and, he fears, 
errors, may be <lifcovered in it. But fuch muft 
be the cafe in every attempt of this nature, 
Thofe who are moft converfant in our law, will 
be moft ff fibleof the impoflibility of attaining* 
or ev n approaching to perfedion. Such, in- 
deed, is the condition of human knowledge, 
that the lame obfervation is applicable to almoft 
every branch of feience. 


Vit 


^ Law of Ballmenti* 

•a4 


A late 



A late learnec} and reverend prelate has juftly 
remarked, that a /yftem arifing from the 

c « 

collection and arrangement of a multitude 

** of minute ‘particulars, which often elude the 
“ moft careful fearch, and fometimes efcape 

r 

“ obfervation^ When the^ are moft obvious, 

♦ 

muft always ftand fn need of improvement*/’ 


* Prei^ce ft) Dm LowtlPs Grammar. 



REAL PROPERTY 


( ix ) 


ANALYSIS OF THE DIGEST. 



Several Kinds. 

" I . Corporeal or Lantf^ 

Ellates therein : 

f 1. Quantity of Intcre^. 

' ^i. Freehold. 

\ 2. J-,efs than freehold. 

• •‘a 3* ' 

i»4. On Condition.* 

^ V.5- As a Pledge or Security. 

'2. Time of Enjoyment. 

'* r I Poflcflion. 

} 2. Remainder, 

C 3, Rcverfion. 

L3. Number and Connexion of the Tenants. 
C I . Severalty. 

M 2. Joint-tenancy* 

J 3. Coparcenary. 

( 4. In Common. 

^2. Incorpcfrcal. 

"i. Advowfon. 

^ 2. Tithes. • 

3. Common. 

• ^4. Ways. 

« ^ Offices. 

6. Dignities. 

7. Franchifes. 


Title thereto. 


1 ^ 8 . Rents. 



Dcfcent. 

Purchafe. 
f I. Efcheat. 
s 2. Prefeription. 

63. Alienation. 

{ 1. Deed. 

2. Matter of Record. 
3. Special Cuftom, 

4. Devife. 
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Seftion 1. 

Jg Y the law of England, property is divided into two 
kinds, namely, ital and perfonal property ; which 
kinds are governed by . diftinfl: fyftems of "jurif- 
prudence. Real property confifts of land, and of all 
VoL. L B rights 


Of Real Pro- 
perty. 
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Sec Tit. 25. 

Of Land. 

1 Inft. 4^. 


• Title Eft(te in Fee. § i — 3. 

rights and profits arifiiig from or annexed to land, 
•which are of a permanent and immoveable nature ; 
it is ufually comprized under the words, lands, tene- 
taents^ and hereditaments. , Land means the whole 
lifrfifd of 'the earth ; tenement is a word of ftill 
greater extent, and fignifies cver\' thing that may 
be holden, provided it be of a permanent nature ; 
but hereditament is tho largcft and moft comprehenfive 
word, for it includes not only lands and tenements, 
but whatever may be inherited. 

§ 2. Real property is Corporeal, or Incorpojeal. Cor- 
poreal property confifls 'W'holly of fubflantial and per- 
manent objects, all which may be comprehended under 
the general denomination of Land. Incorporeal 
property confifls of rights and profits arifing from or 
annexed to laud. 

A lliare in the Nc'-ja River Water is held to be real 
property, as allb a lhare in fome navigable canals. 

Offices exercifeable within certain places, though 
not annexed to land, are alfo faid to favour of the 
realty, and are therefore confidered as real property. 

§ 3. Lord Coke fays, that the word land, in its 
legal fignification, comprehends any ground, foil, or 
earth wdiatfoever, as meadows, paftures, woods, moors, 
waters, nvarlhes, furzes, and heath j it alfo legally 
includes all caftles, houfes, and other buildings Hand- 
ing thereon. 

§ 4. Land 
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’Title I. EJlate in Fee. § 4 — 7. 

r 

§ 4. Land has alfo in its li:gal fignification an in- 
definite extent, upwards as well as downwardTs. For 
it is a maxim of law, that, cujus efi folum^ ejus eji ufque 
ad coalum^ and downwards^ wdiatever is in a dired line 
between the furface and the centre of the earth, fuch 
as mines of metal, and other foffils, is the property of 
the owner of the furface. 

§ 5, The greater part of England was formerly di- Of M^ors. 
vided into manors ; and as the word manor was, and 
even ftill is, frequently ufed as fynonymous with the 
lands comg^rifed within its boundaries; it will be pro- Bract. 212, 
per, in this place, to enquire into the nature of manors.** 

§ 6. Where a confiderable traft of land was grant- Perk, f.670. 
ed by the king to a perfon of rank, to hold by a feu- 
dal tenure, the grantee gave the freehold of a part of 
it to his followers or retainers, to hold of him by fome 
certain fervices, and referved the reft to himl'elf for 
the maintenance of his family ; this latter part being 
in the occupation of. tlie lord, was called his demefne; 
and the refidence of the lord being called in French 
?nanoir, the whole acquired from thence the name of 
a manor ; although it is alfo called, and with more 
propriety, a feignory or lordlhip ; that is, a tradl of Co. Cop. 
ground fubj eft to a particular lord, who has a feudal 
jurifdifUon over it. 

§ 7. “ Maneriuniy' fays Spellman, “ efi feudum no- Glofs. voce 

c. , .. rr • , • , maiierium. 

btle, partim vajjalts, •quos tenentes vocamus ab certa 

• fervitia cmcejfwn, parjim do 7 nino in afum farraiia 
“ fua, cum jurifdiPlione in vajfallos, ok ccncejfa pradia 

B 3 “ refer- 
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Title!. EjiateinFee. §7 — 10. 

“ refet^ttium : qua vajfalis conceduntur, terras dicimus 
“ tenementales^ qua domino refervantur dominicdles. 
“ Totum vero feudum dominium appellatiir, olim baroniOf 
unde curia qua huic pratjl jurifdiSlioni., bodie curia 
“ baronis nomen reiinct.” 

§ 8. A piarior is faid' to confift of demefnes and fer- 
vices-^ The freehold of the demefnes was veiled in 
the lord, and they were cultivated by his villains for 
the ufe of his family. The fervices were, the returns 
due by the perfons to whom the lord granted the free- 
hold of the ,rell of the* lands, comprifed within the 
manor. 

§ 9. The uncultivated part of the manor was called 
the lord’s wafte, and ferved for public roads, and 
for common of pafture for the lord and his tenants. 
But although the prefumptipn is, that the lord of a 
manor is entitled to, the foil of the waftes, lituated with- 
in, the manor; yet any other perfon may exclude 
him, by proving adls of ov/neflhip. 

§ 10. By the feudal law, where lands were granted 
to a perfon, he acquired a jurifdiftion over the inferior 
tenants or occupiers of the land. In imitation of this 
principle, we find that foon after the eftablilhment of 
the feudal law in England^ every lord of a manor 
claimed and exercifed a jurifdiftion over his freehold 
tenants, “and .held a court for that purpofe, called the 
Court Baron, which was compofed of the lord and his 
fteward, and alfq of the freeholders who held their lands ' 
by fealty; fuit of court, and rent, or military fervifee ; 

and 
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and were, therefore, bound bsy their tenure, to affift 
their lord in the difpenfation of juftice. 

§ II. As a manor confjfts of demefnes and fervices, 
thefe are fufficicnt to fupport the being of a manor. 

But whenever the demefnes are fevered from the 

manor, or the fervices becopie extindi:,,then Ae manor 

itfelf is deftroyed. Thus, in Sir 'Moy/e *Fincl/s cafe, 6 Rep. 64. 

it was refolved, that, where the demefnes of a^anor 

are once fevered in fee -iimple from the fervdces of the 

manor, the manor itfelf was ddftroyed for ever. 

§ 12. So, where. all the freehold eftales of a manor ® 5a|^Ab. 
are purchal'ed by the lord, (Jr efcheat to him, the 
fervices are thereby cxtin^, and the manor is de- 
ftroyed. 

§ 13. This is the reafon of an expreffion very com% 

# ■ 1 

mon in law-books, that a court baron is eflential to 

a manor ; and, therefore, unlefs* there are turn free- ^ 

• 447 • 

holders at leaft, holding of the manor, and fubjeft to 4 Tjvm Rep. 

efcheats, the court baron ceafes for want of fuitors, ' 

and the manor is thereby foft. But, in point of faft, 

the, manor becomes extinft by the lofs of the fervices ; 

one of which is fuit of court ; not by the lofs of the 

court baron, which is only a neceflary confequence of 

the lofs of the fervices. 

§ 14. Although many manors have been deftroyed 
by the means above cnentioned, yet they continue to 
be called manors, and, for feme purpofes, are' ftill 

B 3 confidered 
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Title I* EJiate in fee. % 14 — 18. 

confidcred as fuch ; though, ftridly fpeaking, they 
are no more than reputed manors. 

c 

§ 15. Money agreed or dcrefted to be laid out in the 

purchafe of land, is confidered, in equity, as land. 

Becaufe there, whatever is agreed to be done, is con- 

fidered as aduaily done. Biit, where money direfted 

to bejaid out in tile. purchafe of land falls into tlie 

hands of the perfon who would have had the abfolute 

property in the land, in cafe a purchalh had been 
« 

made, it will be confidered as money. 

f 

« 

r 

§ 16. There are fomc, chattels which are confidered 
as fo annexed, and fo'necelTary, to tlie enjoyment of 
the inheritance, that they are deemed, in law, to be 
a part of it, and are called heir looms. Thus, deer in 
a real authorized park, filhes in a pond, rabbits in a 
^warren, and doves in a dove-houfe, are held to be 
part of the inheritance, and belong to the heir. 

c 

It is the fame of charters, court-rolls, deeds, and 
other evidences of the land j together with the chcfls 
pr boxes in which they are contained. 

§ 17. Where an antique horn had iihmemorially 
gone with the eftate, and was delivered to the plain- 
tiff’s anceftors to hold their land by *, it was decreed 
thlfit Ihould go with the land, as an heir loom. 

§ 18. With refpeft to the nature and properties of 
the djiferent effates' which may be acquired m land, 

' ' it 
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it is neceflary to premife, that an eftate in land figni- 

fies fuch an intereft sis the tenant hath thereiji. It is * 1“^' 345 •>- 

ni-r - /I , , zComm.ioj, 

called, in Latin, Jtatus ; becaufe it fignines the con- 
dition or circumftance in which the owner Hands, with 
regard to his property* and, to afcertain this with 
precifion and accuracy, eftates may be confidered in 
a threefold view. Firft, with regard to tl'<^ quantity 
of intereft which the tenant hag iii lys tenement ; 
fecondly, with regard to the time at which thaHjuan- 
tity of intereft is to be enjoyed ; and, thirdly, with 
regard to the number and coiinecVion of the tenants. 


§ 1 9. *With regard to the quantity of intereft which 
the tenant has in the tenement, the primary divifion of 
eftates, is, into fuch as are freehold, and fuch as are 
lefs than freehold. 


Eftates of 


An eftate of freehold is an eftate in lands, or other 
real property, held by* a free tenure for the life of tht , 
tenant, or of fome other perfon„ or for fome uncertain 
period. It is called liberum teiwnentum ; frank lene- 
ment, or freehold ; and was formerly deferibed to be 
an eftate conveyed by livery of feiftn ; which is the * Comoi- 104. 
folemn delivery of the polTellion by the donor to the 
donee in tjie prefence of witnefles : but, fince the in- 
trodudlion of certain modern conveyances, by which 
an eftate of freehold may be created without livery of 
feiftn, this defeription is not fufficiently comprehenfive. 

§ 30. There are two qualities effentially requiftte ?Comni.3K|, 
to the exiftence of a freehold eftate. 1 ft. Immobility ; 
that is, the fubjeft matter TOuft either be land, or fome 

B 4 intereft 
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iritereft ilTuing out of land. 2d. A fufficient legal 
indetemvnate duration : for, if the utmoft period to 
which an eftate can laft is fixed and determined, it Is 
not an eftate of freehold. 


§ 21. Thus, if lands are conveyed to a man and 
his heirs, or to a man for his life, or for the life of 
another, or until’ he is marned, or goes to Rotne^ he 
has an-'^ftate of freehold. But if lands are limited to 
a man for 500 years, or for 99 years, if he fiiall fo 
long live, he has not an eftate of freehold. And the 
law was precifely the fame in this refpeft when BraSion 
Bra£t. 207 «. wrote : “ Et /ciendum quod liberum tcnementum ejl 
“ id quod quis tenet Jibi it haredibus fuis. Item ut 
“ liberum tenementum ficut ad vitam tantum, vel codem 
modo ad tempus indeterminatum^ abfque alia certa 
“ temporis preejinitione ; fc. donee quid fiat vel not fiat ; 
“ ut fit dicatur^ do tali, donee ei providero. Liberum 
autem tenementum non potejl diei alieujus, quod quis 
“ tenet ad eertum numerum annorum, menfium vel di- 
“ erum : lieet ad terminum centum annorum, qua ex- 
cedit vitas hominum.^* 


§ 22. Upon the introduftion of the feudal law into 
England, all la'nds became holden, either by a free 
tenure, or in vilienage. The tenant, who held by a 
free tenure, had always a right to the enjoyment of 
the.^d for his life at leaft} and could not be dif- 
Black. Tra. polieffed, even for the nonpayment of his rent, or the 
4to. 233. nonperformance* of his fervice^s : ^ whereas the tenant 
who held in vilienage,., might be turned out at pledfui^ 
hy his lord ; and his poffelllon being pcrfeftfy .preca* 
7 rious, 
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ribus, was confidered to be the pofiejSlon of liis lord j 
to whom he was, in a great degree, a mere flave. 

• 

§ 23. The perfon thus holding landsN by a free 
tenure, was, therefore, called a freeholder, becaufe he 
might maintain his polTeffion agaittft his lord : and, for 
this rcafon, liberum tenementum, or freehold, was op- 
pofed to villenage. Thus, Bradten fay»: ** Item di- 
“ citur liberum tencmentun, ad differentiam ejilF quod 
“ eji villenagium ; quia tenementorum aliud liberum, 

aliud villenagium, 

• * 

§ 24. Lord Coke fays, that a freehold eftate may, 
at feveral times, be moveable ; fometimes in one per- 
fon, and, alternis vicibus, in another. As, if there be 
eighty acres of meadow which have been ufed time out 
of mind to be divided between certain perfons, and that 
a certain number of acres appertain to every of thefe 
perfons, to be yearly •affigned and allotted to them, 
they have freehold edates in their re^edive portions 
of the meadow. 

§ 25. The acquilition of an eftate of freehold was 
attended with feveral valuable rights and privileges. 
The freeholder became a member of the county court, 
one of the pares curiae in the lord’s court, was intitled 
to be fummoned on juries in the king’s court, and to 
vote for the eleftion of knights of the Ihire, 

S 26. In fubfequent* times, the word freehold was, 
pi fome cafes, applied to the intereft of ^e tenant 
©hly : as where a perfon had an eftate for life in l^nds 

held 
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held in villenage, he was faid to have a freehold 
Co. Cop. intereft.o Thus Lord Coke fays, “ a freehold is taken 
“ in a double fenfe, either it is named a freehold in 
“ refped of the ftate of the land, and fo copyholdens 
“ may be freeholders. For any that hath an eftate 
“ for his life, or any greater eftate in any land what- 
“ foever,,may, in this fenfe, be termed a freeholder ; 
“ or in refped of jhe ftate of the law, and fo it is 
“ opp-^ed to copyholders, that what land foever is 
“ not copyhold is freehold.” 

ir 

§ 27. It is, however, fully proved by Sir WiHiam 
Blackjlone, in „a traft intitled “ Confiderations on 
Copyholders,” that no ptrfon can be confidered as a 
freeholder, or intitled to the privileges of a freeholder, 
unlefs his eftate confifts of free land. So that, al- 
though the determination of an eftate be uncertain, 
yet, if it is held by a bafe tenure, it is not confidered 
hi law as a freehold ; nor has the tenant any of thofe 
privileges which the l^iw gives to freeholders : for, in 
that i;afe, he has a freehold intereft only ; whereas no 
eftate is, ftriftly fpeaking, a freehold, unlefs the poffelTop 
has a freehold tenure, as well as a freehold intereft. 

Ante, f. 2. g 28. It has been ftated, that offices, exercifable 
■within certain places, are confidered as real property. 
In cqnfequence of this doftrine, a freehold eftate may 
be had in fuch offices. 

What perfon* § 29. All natqr^l perfons, boyn within the dominions 
^0^5 eftates!'* crqwn of England^ are capable of holding freer 

hold eftates ; pnlefs thpy are ^tt^ted of treafon, or 

felony, 
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felony, or have incurred the penalties of a premurare j 
for, in that cafe, they are confidered as civilly dead, 
and are thereby become incapable of poifaffing any 
property. 

§ 30. Bodies corporate, whether foie or aggregate, 
e,cclefiaftical or lay, may hold thofe freehold eftates 
which have been tranfmitted to them hy their predc- 
ceflfors : they are, however, prohibited by#^everal 
antient and modern ftatutes, ufually called the Jlatwtes 
of mortmain, from purchafiag more lands, without 
licence from the* crown ; ^nor is even fuch licence, in 
all cafes, fufScient. 

§ 31. But aliens, that is, perfons born out of the 
dominions of the crown of England, (except the 
children and grand-children of natural-born fubjeds), 
are incapable of holding freehold eftates, unlefs they 
are made denizens by the king’s letters patent, &r 
naturalized by ad of parliamenf. 

• • 

§ 32. In confequence of the ftat^ 1 2 Cha. 2. c. 24. the 
tenure of all freehold eftates, whether held of the 
king or of mefne lords, except lands held by religious 
corporations, is turned into*free and common focage j 
and where, in a grant of freehold lands, no fervices 
are referved, as is now generally the cafe, fealty is not- 
withftanding incident to the tenure : and all lords, of 
whom lands are holden at this day, may call upon 
their tenants to take the oath of fealty to them in their 
courts baron ; which every lord ought to do, if it be 
^anly for the feafon* given by Littleton^ that when 
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n^leded, it will, by long continuance of time, grow 
out of memory, (as doubtlefs it frequently has done), 
whether the land be holden of the* lord or not, and 
fo he may lofe his feignory, and the profits which may 
accrue to him by efcheats and other contingencies. 

§ 33* Where it is no longer known of whom lands 
are mediately, holden, they lhall be prefumed to be 
held oJyjhe king, as the great and chief lord. 

, § 34. In confequence of the ftatute ^ia emptores 
ferrarkm, no perfon can referve a tenure to himfelf, 
where he convoys away the whole eftate : but the 
lands will, after fuch conyfeyance, be held of the next 
immediate lord, by the fame fervices by which the 
feoifor held j or pro rata, if the feoffment be only 
of part. 

* § 35* poffeffion of a feucfwas expreffed in law, 
by the word feiftn, which denotes the completion of that 
inveftiture by which the tenant was admitted to the 
feud. Upon the introdudion of the feudal law into 
England, this do&rine was fully adopted, and the word 
feifin was only applied to the poffeffion of an eftate of 
freehold ; in contradiftinftion to that precarious kind 
of poffeffion, by which tenants in villenage held their 
lands, which was confidered to be the poffeffion of 
their^ lords, in whom the freehold of their lands con- 
tinued to be yefted. 

( 

§ 36. Where an eftate is conveyed to a perilm by 
ment, with livery of feifin, of by any of t^^e conyey- 

ancj» 
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ances which derive their effed from the ftatute of ufes, he 
acquires a feifin in deed. But where an eibtte comes 
to a perfon by aft of law, as by defcent, he only ac- 
quires a feifin in law, t^at is, a right to the polT^on $ 
and he mull make an entry on the land, either in per- 
fon or by attorney, in order to- acquire a fdfin in 
deed. 

§ 37. "nie mere aft of going on the land’ll not 
amount to a legal entry, fufficient to veil the aftual 
feifin in the perfon who ha# the right : for, in order 
to conljitute a legal entry, the perfon muft enter with 

that intent, and 4° fome aft to fhow*fuch intention. 

• 

§ 38. The entry of the heir upon any part of the 
eftate will give him a feifin in deed of all the lands 
lying in the fame county. For fince the freehold in 
law is caft upon him by the death of his anceftor, and 
no perfon is in poflefiion, fo that no particular eftate* 
is to be defeated, a general 6ntry into part, will be 
fufficient to reducg the whole into aftual poffeffion. 
But where the lands lie in feveral counties, there mull 
be an entry in each county. 

§ 39. The entry of the heir is only neceffary where 
the lands are in the aftual occupation of his anceftor. 
For if the lands are held under a leafe for years, and 
the leffee had entered under his leafe, the heir^ll be 
eottfidered as having a feifin in deed, b^ore ehtry mr 
teeeipt of rent ; hecalife the poifelfiOn of the leSee fbi: 
years, is his pofielfion. 

§ 40. ‘WTiere 
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§ 40. , Where lands are let on leafes for livesi the 
freehold 4 s in the leffees, and, confequently, the heir 
has no immediate right of entry, on the death of his 
anceftor. In this cafe, the heir is only entitled to the 
rent referved in the leafe ; by the receipt of which, he 
becomes feifed of the rent, and of the rdverfion ex- 
pectant on<he determination of the leafe. 

3 wnf. Rep. § 4t> The pofleffion of a guardian in focage, is 
the pofleffion of the ward. So that, if a widow, hav- 
ing a fon on whom her h&fband’s eftate defeends, con- 
tinues in pofleffion after her, huiband’s death, the law 
will conflder hee as guardian in focage to her fon; 
and will therefore admit th*e fon to have had, by that ' 
means, a feifm in deed of the land. 

Abatement. g 42. The feifln in law, which (he heir acquires on 
the death of his anceftor, may be defeated by the 

Perk? f. 367. t entry of a ftrangcr, claiming a ri^ht to the land ; and 
fuch entry is called zn* abatement , In a cafe of this 
kind, “the only mode of regaining the fcifln and pof- 
feflion, is, by an entry of the legal owner, which will 
reftore him to the poflTeffion of the land, 

a Comm. 1 75. § 43. If the heir be deterred from entering by 

bodily fear, he may make claim as near to the eftate 
as he can ; which claim is only in force for a year 
and ajiay. And this claim, if it be repeated once in 
the fpace of every year and day, (which is called 
Continual Claim), has the fame^ effeCt as a legal 
entry. 

§ 44. Where 
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§ 44. Where a younger brother enters upon the 
death of the anceftor, , fuch entry is not an abatement. 
For it lhall be intended that the younger brother did 
not fet up a new title, but only entered to preferve the 
poffeffions of the anceftor in the family, that no one 
elfe Ihould abate. And if the younger fon dies feifed, 
ftill the elder fon may enter : for, as the law will not 
intend the entry of the younger^ fon to be a wrongful 
aft, therefore, the poffelTion of the younger bfbther 
becomes that of the elder ; fo that the defcent cannot 
make a right of poffeflion diftinft from the right of 
property.^ 

§ 45. Where a perfon is in the aftual feifin of an eftate 
pf freehold, he may lofe that feifin by a ftranger’s 
entering on the eftate, and forcibly oufting or dif- 
poflefling him of it, which is called a dijfeifm ; and 
is thus defined by Littleton. “ Diffdfin is properly 
“ where a man enterefh into any lands or tenements, 
“ where his entry is not congeat)le, and oufteth him 
“ which hath the freehold.” And Lord Coke, iit his 
comment on this paflage, obferves, that every entry 
is not a diffeifin, unlefs there be an oufter of the 
freehold. 

§ 46. There is fcarcely a fubjeft in the Englijh law 
fo obfcure and difficult as that of diffeifin. The full 
effeft of diffeifins muft formerly have been, not ijnly 
a dipoffeffing of the freeholder, but alfo, a fubftitution 
of the diffeifor as ten^t'to the lord, and as one of the 
pares curia, in the place of the diffeifee. Now, as the 
confent of the lord was foi'merly neceffary to the ad* 

million 
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mkEon of a new tenant into the it is difficult to 
conceive, how a . complete difleifin could take place 
without the confent or connivance of the lord. Hence 
1 Burr. Rep. hold. Mantfield has juftly obferved, that “ the pi^ecife 
** definition of what conftituted a difieifin, which made 
** the difleifor the tenant to the demandant’s pratcipe, 
“ though the right owner’s entry was not taken away, 
** was once well known, but it is not now to be found. 
** The- more we read, nnlefs we are very careful to dif- 
“ tinguiffi, the more we lhall be confounded : for after 
“ the affile of novel diflfeifm was introduced, the legif- 
“ lature, by many afts of parliament, and the courts 
“ of law, by iiberal conftruftions, in furtherance of* 
** juftice, extended this remedy, for the fake of the 
“ owner, to every trefpafs or injury done to his real 
“ property ; if, by bringing his affife, he thought fit 
“ to admit himfelf difleifed ” 


Abeyance o 5 
the Freehold. 

2 Inft. 342 b. 
2 Comm. 107. 


Hob. 338. 


§ 47. Where there is no perfon in ejfe., in whom the 
freehold is veiled, it is faid to be in abeyance ; that is, in 
exptftation, remembrance, and contemplation of law. 
But it is a principle of the higheft antiquity in the 
Englijh law, that there ihould always be a particular 
owner to every freehold eftate, fo that the freehold 
ihould never be in abeyance, if it could be avoided. 
This rule was eftablilhed for two reafons : ill. That 
the fuperior lord might always know on whom he was 
to qjJl for the military fervices that were due for the 
feud : for otherwife the defence of the realm would 
have been confiderably weakene^. 2dly, That erety 
ftranger, who claimed a right to any parficnkm iaads# 
might know againft whonk he ought to tning his 
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praecipe, or real aftion, for the recovery of them ; as 
no real aflion could be brought agaiixft any peffon but 
the a£lual freeholder. 

§ 48. In confequence of this doftrine, it is ajule 
of law, that a freehold eftate cannot be crt^i^ to . 
commence in futuro", becaufe, in that cafe,’ the free- ilnft. 317a. 
hold tirould be in abeyance, from the execution of the 
conveyance, until the moment when the eftate fo cre- 
ated was to commence. 


§ 49. V Eftates of freehold,” fays Sir William Black- 
“ Jione^ are either eftates of inheritance, or eftates not of 
** inheritance. The former are again divided into in- 
heritances abfolute or fee limple, and inheritances 
“ limited ; one fpecies of which we ufually call 
“ fee tail.” 


Eftates of In- 
heritance, V 

zCoffim. 104. 


§ 50. “ Tenant in fee-fimple,” fays Littleton, f. t. “ is Eftate in 
“ he which hath lands or tenements to hold to him and 
“ his heirs for ever; •and it is called in Latin, feodum 
“ Jimplex ; for feodum is the fame that inheritance is, 

“ and Jimplex is as much as to fay, lawful or pure : 

“ and fo feodum Jimplex fignifies a lawful or pure 
“ inheritance.” 


§ 51. L/V//(?roM has been cenfured for annexing an Wright’a 
improper meaning to the word fee in this definition ; ^ *'^ 9 * 

and it has been contended that the word fee fignifies 
land holden of a fuperior lord, by military or other 
fert^C^. But althpugh this was certainly the original 
iSeanii^ of the word, yet when the feudal law was 
VoL. I. C fuUy 
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fully eftablilhed here, and it was univerfally acknow- 
ledged that all the lands in England were held medi- 
ately or immediately of the king, and that there was 
' no allodial property left in the kingdom, the word fee 

became generally ufed to denote the quantity of eftate 
and intereft in the land. Thus it appears from Bradon^ 
that the word feodum was often ufed, at the time he 
Braft. S63 b. w'rote, in both thefe lenfes. — “ Et feiendum quod feo- 
' “ dum ejl quod quis tenet ex qiiacunque caufa Jibi et 

“ baredibus fuis. Item dicitur feodum alio modo 
“ ejus qtii alium feoffat, et quod quis tenet ab alio, ut 
Ji Jit qui dicat talis tenet dc me tot f coda per fervi- 
“ tium militare.” And it is evidently for the purpofe 
of denoting the quantity of intereft, that the word fee 
is ufed in pleading an inheritance in the king, viz . — 
Rex feifttus fuit in dominico fuo ut de feodo ; where the 
I Inft. 1 h. word feodum cannot poffibly import an eftate holden, 
c the king not holding of any fuperior lord, but. merely 
denotes an inheritance. 


An Efiate in 
Fee-Simple 
is the entire 
Property. 

Lit. f. 1 1. 
Vaugh. R. 
269. 


§ 52. An eftate in fee-fimple is the entire and abfolute 
property of the land ; from which it follows, that no 
perfon can have a greater eftate or intereft : and when- 
ever a perfon grants away an eftate in fee-fimple, he 
cannot make any farther difpofition of it. becaufe he 
has already granted the whole and entire property, and 
confequently nothing remains in him. 


§ 53. An eftate in fee-fimple, created by a con- 
veyance deriving its effect from the ftatute of ufes, or 
by a devife, may however be rendered defeafible upon 

thp 
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the happening of fome. future event j of whicli an ac- 
count will be given hereafter. 

§ 54* Tenant in fee-fiiApIe is the abfolute mafter of 
all houfes and other buildings erefled on the land; 
and alfo of all trees growing thereon ; for trees are con- Vide i Ld. 
fidered as parcel of the inheritance, and J:he law does 
not favor the feverance of trees ‘from the freehold and 
inheritance of the land, becaufe the trees would be 
thereby wafted and deftroyed. . 

• 

S 55* Tenant in fce-fimple is alfo,intitled to all 
mines of metal and other foflils which are under the 
land, and may work and difpofe of them ; except 
mines of gold and filver, which by the royal prero- Plowd. 315. 
gative belong to the king. 

§. 56* We have feen that the law requires the freehold* Abeyance of 
fliould never, if poflible, be in abeyance ; but where 
there is a tenant of the freehold, the reverfton may 
exift for a time withoul any precife or particular owner; , inft. 342 3, 
and, in fuch cafe, it is faid to be in abeyance. Thus, * Comm. 107. 
if an eftate be limited to A. for life, remainder to the 
right heirs of 'J. 5 ., the fee-limple is in abeyance 
during the life of J, S. , becaufe of the maxim in law, 
nemo ejl hares viventis (a). And in the cafe of rec- 
tories and vicarages, the fee-fimple is always in 
abeyance. 


(«) It fall lately been held, that in fome cafes of this kind the fee 
ntnaint tn the grantor. Vide Fearne Coat. Rem. 5 13. 533. 

c a § 57. The 
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§ 57.. The law, however, does not even favour the 
abeyance of the fee-fimple ; for, in that cafe, many 
operations of law are fufpended. The particular 
tenant is rendered difpunilhSble for wafte, as a writ of 
wafte can only be brought by the perfon entitled to 
the fee-fimple. The title, if attacked, could not be 
completely jlefended, for there was no one in being 
whom the tenant of the freehold could pray in aid, to 
fupport his right: nor could the mere right itfelf, if 
fubfifting in a ftranger,. be recovered in this interval ; 
for in a writ of right patent, a tenant for life cannot 
join in the mfre right. And, in modern ‘times, the 
courts do not favour the* abeyance of the fee-fimple, 
becaufe it would be a reltraint on alienation. 

§ 58. All inferior eftates are derived out of the fee- 
fimple, fo that, whenever a particular eftate, or limited 
* intereft in land, veils in the perfon who has the fee- 
fimple of the fame, land, fuch particular eftate or in- 
tereft is immediately drowned or merged in it ; 
upon the principle, that ennie majus continet in ft 
minus. 

§ 59. The law has annexed to every eftate and intereft 
in lands, certon peculiar incidents, rights, and privileges, 
which, in general, are fo infeparably attached to thofe 
eftates, that they cannot be reftrained by any provifo 
or condition whatever. 

§ 60. Of the feyeral incidents infeparably annexed to 
an eftate in fee fimple, thcfirll is an unlimited ppw^^ of 
alienation. Any reftri^on, therefore, of this power, 
7 annexed 
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annexed to the creation of an eftate in fee Ample, 
would be abfolutely void. 


This unlimited power of alienation comprifes, in 
itfelf, all inferior powers ; fo that a tenant in fee- 
limple may create any inferior eftate or intereft out of 
his own. And therefore a cuftom, that a tenant in Salford’s caft, 
fee-fimple cannot demife his lands. for more than fix 
years, is void ; becaufe it is contrary to the freedom 3 ^ 5 - 
of the eftate of one who hath a fee-fimple. 


§ 6i. An eftatd In fee-fimple will defeend to the Defcendible 
heirs-general of the perfon who was laft feifed thereof, 
whether male or female, lineal or collateral. And it 
is for this reafon that the word Ample is added to the 
word fee, importing an abfolute inheritance, clear of 
any condition, limitation, or reftriflion, to particular 
heirs ; in contradiftinftion to fome other kinds of 
eftates ’of inheritance, ‘which are only defcendible to 
fome particular heirs ; of whichj an account will be 
given in the next title. 


§ 62. Eftates in fee-fimple are fubjefl to curtefy and Subjefl to 
dower; which fubjeds will be difeuifed under thofe 
titles. 


§ 63. Eftates in fee-fimple are liable to the payment of Liable to 
all debts contraded by the tenant, for which he has ac- 
knowledged any fecurity on record, or for which he 
has bound himfelf ^d his heirs, by any*inftrument 
under h|s feal. And his heir is bound to fatisfy fuch Buckley v. 
as far as the lands dfefcended to him from fuch 
C 3 anceftor 
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anceftor will extend ; which fufficient lands are called, 
in law, ajfets by defeent. It fhould, however, be ob* 
ferved, that eflates in fee are not liable to the payment 
of fimple contradl: debts ; a doftrine not very confo- 
nant with natural juftice. 


§ 64. By the common law, if the heir had aliened 
the alTets before an afiion was brought againft him 
for the recovery of a debt due by his anceflor, the 
creditor was without any remedy. But now, by the 
ftatute 3 William and Mary, c. 14. it is enacted, 
“ That in all cafes where any heir at law fliall be liable 
“ to pay the 4ebt of his anceftor, in regard to any 
“ lands, tenements, or 'hereditaments, defeended to 
“ him, and fltall fell, alien, or make over the fame, 
“ before any aftion brought or procefs fued out againll 
“ him, that fuch heir at law lliall be anfwerable for 
“ fuch debt or debts in an a£tion or actions for debt, 
to the value of the faid land fo by him fold, aliened, 
“ or made over ; in which cafe, creditors fhall be pre- 
“ ferred, as in actions againfl executors and admini- 
“ ftrators ; and fuch execution lhall be taken out upon 
“ any judgement or judgements fo obtained againll 
“ fuch heir to the value of the fame land, as if the 
“ fame were his own proper debt or debts, faving 
“ that the lands, tenements, and hereditaments, bond 
“ fide aliened before the adion brought, lhall not be 
“ liable to fuch execution.’^ 


Forfeilecl for 
^J'reafun and 
Felony. 

2 Hawk. P.C. 
ch. 4. f. 1. 


§ (J5. E/tates in fec-limple are forfeitable on an attain-, 
der of treafon : and the lands whereof a perfon attainted 
dies feife^ in fee, become actually veiled in the king, 

without 
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without any office, bccaufe they cannot defcend on 
account of the corruption of blood of the perfon laft 
feifed ^ and the freehold lhall not be in abeyance. 


§ 66. An eftate in fee-fimple is ftill fo far confidered 
as a ftrifi: feud, and the tenant thereof is fo far bound to 
perform the feudal duties and fervices which remain 
due, that, if he difclaims upon record to Jiold his land 
of his lord, it will operate as a forfeiture of his eftate, 
and tlie lord may thereupon have a writ of right upon 
a difclaimer, for the recovery of the land. 


And for Dif- 
claimcr. 


I Inft. 102 a. 
Finch, 270. 

Booth’s R. 
Act. 133. 


But if the lord accepts of rent from* the tenant after 2 Leon. 271. 
the difclaimer, he will be th’ereby barred of his '.vrit. 


§ 67. Lord Coke fays, “ Of fee- finiple, it is com- of Qualified 
“ monly holden that there be three kinds, viz. fee-fimple , j i 
“ abfolute, fee- funple conditional, and fee-fimple qua- loKcp. 97^. 
“ lifted, or a bafe fee. But the more genuine and 
“ apt divilion were to divide fee, that is, inheritance 
“ into three parts,^ viz. fimple or abfolute, condi- 
“ tional, and qualified or bafe. For this word fimple 
“ properly excludeth both conditions and limitations, 

“ that defeat or abridge the fee.” 

§ 68. The nature of an eftate in fee-fimple abfolute, 
has been already Hated. But where an eftate of inhe- 
ritance has a qualification annexed to it, by which it 
is provided, that fuch eftate inuft determine whenever 
that qualification ,is at an end, it is then called a 
^lalified or Bafe Fee. As, in the cafe of a grant to i Iiat. 27 a. • 
A. and his heirs, tenants of the manor of Dale } when- 

C4 


ever 
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ever the heirs of A. ceafe to be tenants of the manor 
of Dale, their eftate determines. 

Id. n. 6. § 69. Lord Hale gives the following inftance of a 

qualified or bafe fee : “ King Henry 3. dedit manc- 
“ riu 7 n de Penrith et Seurby Alexandra regi Scotia, 
et haredibus fuis, regibm Scotia” And Alexander 
having daughters, of which, one was married to the 
Earl of Huntingdon, died, not having any heir king of 
Scotland, et ea de caufa. King Edward the Firft reco- 
vered feifin, and the co-heirs of Alexander were ex- 
cluded. 

10 Rep. 97 § 70. Where a perfon holds an eftate to him and 

Plowd. 557. heirs, as long as A. B. has heirs of his body, this 
is a qualified or bafe fee, which will be treated of in 
the next title. 

‘ §71. The proprietor of a qualified or bafe fee has 
the fame rights and pjivileges over his eftate, until the 
quajification upon which it is limited is at an end, as 
if he were tenant in fee-fimple. With refpedl to con- 
ditional fees, they will be treated of in the next title. 


TITLE 
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TITLE 11. 

ESTATE TAIL. 

CHAP. I. 

Of the Origin and Ntiture of EJi&tcs Tail, 


CHAP. II. 

Of the Power of Tenant in Tail over his EJlate and the 
Modes of barring it, 

m 
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CHAP. I. 

Of the Origin and Nature of Eflates Tail. 


^ 1. Of Conditional Fees, 

8 , Of the Statute De Donts. • 

12 . Vefcriptlon of an EJlate Tail. 
J3. EJiates in Tail general and 
fpecial, 

14. EJiates in Tail •Male and 
Female. 

17. EJiates in Frank Marriage. ^ 

1 9. Modes of creating an EJlate : 

Tail. I 

20, What may he intailed. 

26. Who may be Tenants in Tail. 


§27. Tenant in Tail holds of th% 
Donor. 

30. Incidents to an EJlate Tail. 

3 1 . Power to commit Wa/le. 

34. SuhjcH to Dower and €ur* 

35. Barr able by Recovery, 

36. Not fubjetl to merger. 

3&. Tenant in Tail not bound to 
pay off Incumbrances. 

41. Has a Kight to the Title 
Deeds. 


Seftion 1 . 

J^ONATIONS of land were originally fimple and 
pure, without apy condition or modification an- 
nexed to them 5 and the eftates, created by fuch do- 
patioas, were held in fee-fimple. ^ courfe of time, 

however. 


Of CohdItU 
onal Fees. 
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however, it became cuftomary to make donations of a 
more limited nature, by which the gift was reftrained 
to fome particular heirs of the donee, exclufive of 
others ; as to the heirs of a man’s body, by which 
only his lineal defeendants were admitted, in exclufioa 
of collateral heirs ; or to the heirs male of his body, 
in exclufion both of collateral heirs, and lineal female 
defeendantSv 

IjI> ii. d). 6. § 2 - Thus BraSlon^ in treating of donations, fays, 

lietn Jtcut awpliari polfunt hcjercdcs^ ficiit prcediduni 
ita coarclari poterunt per inodiim donationis, quod 
omnes haredcs gcncralitcr ad fucccjjionein non vocan- 
iiir. Modus entm le^em dat donatloni^ et modus tc~ 
nendus cjl contra jus commune^ et contra legem^ quia 
modus et conveniio vincimt legem : ut ft dicatur do 
tali tantam terram cum pertinentiis in N. habendum et 
tenendum ftbi et heeredibus fuisy quos dc came fua ct 
uxore fibi defponfata procrcutos habuerit^ vel fu\ do 
tali et tali uxori fucc^ vel cum tali filia ??wa^ ^c. ha- 
^^bendum et tenendum fibi ct haredibus fuisj de carnc 
tails uxoris vel JUkjc^ exeuntibusy vel procrcails vel 
procreandis : quo cafu cum certi hceredcs exprimantur 
in donationCy videri potcrit quod tanlum fit dcficcnfius 
ad ipfios hceredes communes^ per modum in donatlonc 
“ appojituniy omnibus aliis h cere dibus fiuis a fiucccjfiionc 
“ penitus cxclufiiSy quia hoc voliiit donatord^ 

§ 3. The idea of thefe limited donations was evi- 
dently derived from the Feudupi Talliatum, which is 
Du Cange thus defcribcd by Du Cange : — Feudum Talliatum 
dicitur verbis forcnfibus\ h credit as in quamdam ccr^ 

iitudinem 
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“ titudinem Hmiiata, feu feudum ccrtis conditionibus con- 
“ cejfum. Verb! gratia, alicui et liberis ex legitimo 
“ matrimonio nafcituris. Unde ft is cui feudum datum ef, 
“ moriatur abfque liberis, feudum ad donatorem red it. 
“ Talliare enim ejl ad quamdam certitudinem poncre, vel 
“ ad quoddam certam harcditamentum limitare'* 


§ 4. Thefe limited donations were probably intro- 
duced into practice about the end of the reign of 
Hctt. II. or that of one of his fons, in order to prevent 
the donees of fueh eftates from alienating them, as 
they could have done if the limitation had been to 
them and their heirs m general. I'his •opinion feems 
to be confirmed by the obferVation, that in Clanvillc, 
who gives a very accurate account of the different 
kinds of eftates that w'ere known in his time, no men- 
tion whatever is made of a limited donation ; whereas 
we have feen that BraSton, who wrote in the reign of 
Hen. III. gives a very cerreft defeription of them. 


ricta, 
c. 36. 


§ 5. The general propenfity which prevailed about 
the time of Edward I., to favour a liberty of aliena- 
tion, induced the judges to conftrue limitations of this 
kind in a very liberal manner. Inftead of declaring 
that thefe eftates muft defeend to thofe heirs 
who were particularly deferibed in the grant, accord- 
ing to the evident intention of the donors, and the 
ftrid principles of the feudal law(^), and that the 

donees 


{h) Jus feudalc non folum talliis non adverfarl, fed maxime eis 
liiTcrc coDilat i non fplum (j[uod nullas fsemin^s ad fucccfljonem ad- 


)ih. iii, 
Brluon 
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donees of fuch eftates fhould not, in any cafe, be en* 
abledby their alienation, to defeat the fucceffion of 
thofe who were mentioned in the gift, or the donor’s 
right of reverter ; they had recourfe to an ingemous 
device, taken from the nature of a condition. Now, 
it is a maxim of the common law, that when a condi- 
tion is once performed, it js thenceforth entirely gone, 
and the thing to which it was before annexed, becomes 
abfolute and wholly unconditional. 


The judges, reafoning upon this ground, deter- 
mined, that thofe eftates , were conditional fees ; that 
is, were granted to a man and the heirs of his body, 
piowd. 241. upon condition that he Had fuch heirs. And, there- 
fore, as foon as the donee of an eftate of this kind 
had ilTue born, his eftate became abfolute by the 
ilnft. iga. performance of the condition ; at leaft for thefe three 

^Rep 34^i purpofes. ift. To enable him to alien the land, and 

thereby to bar not only his cfvvn ifliie, but alfo, the 
donor of his right of* reverter. 2d, To fubjefl him to 

forfeit the eftate for treafon, which, until iflue born, 

• * 

he could not do for any longer term than that of his 
own life ; leaft the right of inheritance of the iflue, 
and that of reverter of the donor, might be thereby 
defeated. 3d, To enable him to charge the lands with 
j'ents and other incumbrances, fo as to bind the iflTue. 


mlttet, fed .-nulto magis, quod tenorem conceflionis femper ferran- 
dum jubeat, hsreditatemque fecundum, earn defercndam espreflp 
jubeat. Craig. De Jure Feud, lib ii. tit. 16 . f. 3. 

§ 6 . The 
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§ 6. The donee of a conditional fee might alfo Id. 
alien the lands before iffue had ; nor could the donor 
have entered in fuch a cafe, becaufe that would have 
been contrary to his own ‘donation, which limited the 
lands to the donee and his iffue. And if the donee 
had iffue born after the alienation, the donor was ex- 
cluded during the cxiftencd of fuch iffvie : ^and the iffue 
were alfo bound by the alienation of their anceftor, 
though previous to their birth, becaufe they could only 
claim in the charafter of his reprefentatives, and were 
therefore bound by his a£ls. But where the donee of 
a condithtnal fee aliened before iffue, fuch alienation 
did not bar the dttnor’s ri^it of reverter, whenever 
there happened a failure of iffue ; becaufe the fubfe- 
quent birth of iffue was not a fufficient performance of 
the condition, to make the precedent alienation valid. 

§ 7. Where the p^rfon to whom a conditional fee 7 Rep. 344. 
was limited had iffue, and fuffered it to defcend to 
fuch iffue, they might alien it ; becaufe, having fuc- 
ceeded-^by defcenf to* the eftate of their anceftor, who 
had acquired a power of alienation by having iffue, 
they took the eftate in the fame manner, difeharged 
from any reftraint whatever. But if the iffue did not 
alien, the donor would ftill be entitled to his right of 
reverter j as the eftate would have continued fubjefl; 
to the limitations contained in the original donation, 

§ 8 . From this mode of conftruing conditiohal fees, the of the Statute 
purpofes for which Aey were intended were fruftrated ; Dorns, 
and therefore, the nobility, whofe objeft it was to per- 
petuate their poffeflions in their own families, procured 

the 
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the ftatute of Wejiminjier^ ad 13th Edward to be 
made, which, after reciting the right of alienation 
affumed by the donors of the conditional fees, proceeds 
thus : — Dominus rex Jlatut quod voluntas donatoris 
fecundum formani in charta doni fui manifejle cxprejfam 
“ de catcris obfervctur^ ita quod non kaheant illi quibus 
ienemenitm Jic fiiit dati<m fub conditioner potcjlatem 
alic7iandi iencmcntum fic datunir quo mmus ad exituni 
illorum quibus Icncnienttmi fic fuerit datum rcmancatr 
‘‘ po/l corum obitum ; vcl ad donatcrcmy vel ad ejus 
haredem (Ji exitus dejiciat) revertatur, 

iPi)rr.’R.ii5. § 9- This ftatute, as Lord Mansfield juftly ob- 
ferves, has only repeated what the law of tenures faid 
before, that the tenor of the grant Ihould be obferved. 

2lua. 335. And, therefore, the judges, in the conftrudion of it, 
determined, that where an eftate was limited to a man 
cand the heirs of his body, the donee lliould not in 
future have a conditional fee, but divided the eftates, 
nn^ l created a particular eftate in the donee, fubjeft to 
which, the reverfion remained in thfi donor. 

§ lo. In confequence of this conftruftion, eftates 
limited in this manner are not conditional ; nor is the 
right bf entry of the donor, on failure of ilTue of 
the donee, confidered as arifing from a breach of the 
condition, but as a right accruing to the donor on the 
natural expiration of the eftate granted. The ftatute 
rejeflis thd erroneous opinion which had been held by 
the judges, that a . donation of this kind created a con- 
ditional fee, and declares, that it vefts an eftate of in- 
heritance in the donee, and foane particular heirs of 
9 his, 
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his, to whom it muft defcend ; and that the eftate of 
the donor is a reverfion expeftant on that eftate. 

§ II. The ftatute De Dovis was made in the reign 
of a prince, who, from the great number and excel- 
lence of his laws, has juftly acquired the title of the 
EngliJJ} ‘JuJiinian. It is, therefore, highly probable 
that he was induced by fome motives, unknown to 
modern times, to give his aflent to a law, which by 
allowing the nobility to intail their eftates, made it I Init. 392 ^ 
impoffible to diminifh the property of the great families, 
and, at th^ fame time, left them all means of increafe 
and acquifltion. 

§ 1 2. An eftate tail may be defcribed to be an eftate of Dcfci ipiion 
inheritance created by the ftatute Dc donis condiiionalibus, Jj" 
which is defcendible to fome particular heirs only of l.it. f. 13. 
the perfon to whom it is granted, and not to his heirs . 
general. It is called an Fjlate Tail^ or a Fee Tail, from 
its fimilarity to the feodum talliaium, which appears ^to 
have been well knwwn. at that time, as it is mentioned 
in the .j.6th chapter of this ftatute ; and by which the 
feudal writers meant any mutilated or truncated in- 
heritance, from which the heirs general were excluded. 

§ 13. Littleton Aiys, that tenant in tail is in tw'o man- Eflatr* I'o 
ners : Tenant in tail general, and Tenant in tail fpecial. 

Where lands are given to a man and the heirs of his ] ,t. f. 13,14, 
body, without any farther reftridion, it is an eftate in tail 
general : becaufe, hotv often foever fuch donee in tail 
be married, his iffue, by every fuch marriage, is capa- 
ble of inheriting the eftate tail. But if the gift is re- 

ftrained 
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ftrained to certsun heirs of the donee*s body, exclufive 
of others, as where lands are given to a man and the 
heirs of his body on Mary his prefent wife to be be- 
gotten, it is an eftate in tail fpeeial, and the iffue of the 
grantee by any other wife is excluded. 

§ 1 4. If lands are given to a pcrfon and the heirs male 
of his body, this is called an Fjiate in Tail Male, to 
which the heirs female are not inheritable. On the 
other fide, if lands are given to ai man and the heirs 
female of his body, this is called an EJiatc in Tail 
Female, to which the heirs male of his body are not 
inheritable. 

§ 1 5. In all inflances of fpccial intails, which limit 
the lands lO one particular clafs of heirs, no defcend- 
ant of the donee can make himfelf inheritable to fuch 
a gift, unlefs he can deduce his defcent through that 
particular clafs of heirs, to which the fucceffion of the 
Ijnds was firft limited. Therefore if lands be given 
to a man and the heirs male oi his body, and he has 
iffue a daughter, who has iffue a fon; this fon can 
never inherit the eftate : for, being obliged to claim 
through the daughter, he muft neceffarily fhew himfelf 
out of the words of the gift, which limited the lands 
to the heirs male cmly of the donee, which the daughter 
cannot be. 

§ 1 6.* For the fame reafon, if lands be given to a 
Tp an and the heirs male of his body, remainder to him 
and the heirs female of i\is body, and the donee has 
iffue a fon, who has iffue a daughter, who has iffue a 

fon; 
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fon ; this fon cannot inherit either of the eftates, becaufe 
he cannot deduce his defcent wholly, either through 
the male or the female line* 

§ 17. It was formerly a praftice for a perfon to give 
lands to another, as a marriage portion, with his daughter 
or coufin, to hold to them m,Frank Marriage, by which 
they became defcendible to the iffue of fudh marriage. 
Thus Glanville fays : — Liberum dicitur mariiagium 
“ quando aliquis liber homo, aliquam partem terra fua 
“ dat cum aliqua muliere, alicui in maritagium. 

§ 18. The judges had conllrued gift? in frank mar- 
riage in the fame manner as donations to perfons and 
the heirs of their bodies, by which means they became 
conditional fees, and confequently were alienable after 
ilfue had. But this conftruftion being evidently con- 
trary to the intention of the perfons who had created 
fuch eflates, the ftatutt De donis conditionalihus, after 
reciting the cafe of a gift in frank marriage, comprifes 
It in the remedial j)art of that law ; by which means 
gifts of this kind became eftates in tail fpecial ; and the 
donees were reftrained from alienation. 

S 1 9. The ftatute Be donis fpeaks only of three modes 
of creating an eftate tail j namely, a gift to a man and 
his wife and to the heirs of their bodies, a gift in frank 
marriage, and a gift to a perfon and the heirs of his 
body iffuing ; yet if lands be given to a perfop and his 
heirs, and if the donee dies without heirs of his body, 
that it fhall remain to another, this lhall be an eftate 
tail by the equity of the ftatute, although it be out of 
Vou I. D the 
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2 Inft. 534, 
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1 Inft. 23 a 

2 Inft. 334. 
Plovvd. 53. 
251. 
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the words. For the makers of the aft did not mean 
to enumerate all the forms of eftates tail, but to put 
thefe as examples ; fo as all manner of eftates tail, 
general or fpecial, are withip the purview of the aft. 
At common law, the intent of the donor was infringed 
and eluded, which was contrary to right and good 
confcience, arid therefore ihe ftatute being made to 
reftfain that vicious liberty of breaking fuch intents, 
which was fuffered by the common law, lhall be ex- 
tended hy equity. 

. § 20. With refpeft to the kind of property that was 
meant as the objeft on which the ftatute De donis 
was to operate, tlie only word in the ftatute itfelf is 
Tenementum, which has been ftated to fignify every 
thing that may be holden, provided it be of a perma- 
nent nature ; fo that not only lands may be in tailed, 
•■but alfo rents, commons, and all other profits arifing 
from lands. 

§ 21. A truft eftate may h?. iatailed, as will be 
Ihewn under Title xii. ; and a copyhold may alfo in 
fome cafes be intailed, as will appear under Title x. 

§ 22. Mr. Hargrave obferves, that “ two things 
“ feem effential to an intail within the ftatute De donis: 
“ One, that the fubjeft be land, or fome other thing 
“ of a real nature ; the other, that the eftate in it be 
« an eftite of inheritance.” It is not, however, necef- 
fary that the thing to be inttukd Ihould iffue out of 
lands ; for if it is annexed to lands, or in any wife 
xoncerns lands, or relates to them, it may be intailed. 

S 23* It 
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§ 23. It has been ftated, that money direfted to be Tit. i. 
laid out in the purchafe of land, is conlidered in equity 
as land. In fuch a cafe, if the land to be purchafed is 
direfted to be conveyed a perfon in tail, he will be 
confidered as tenant in tail of the money, until the 
purchafe is made. 

§ 24. As to inheritances meitly perTonal, which i inft. «; 
neither ilTue out of land, nor relate to land, or fome 
certain place, and which are not demandable ut tene- 
menta, in a prisdpc^ they cannot be intailed within the 
ftatute I^e donis . So that when things of this nature 
are limited to a perfon and the heirs oT his body, the 
donee takes a conditional fee, and may difpofe of the 
property, as foon as he has iflue. 

§ 25. An annuity, which only charges the perfon 
of the grantor, and not his lands, though it may be, i Inft. 20 a. 
granted in fee, yet Cannot be intailed. And in a 
modem cafe. Lord Hardwkke held, that an annuity in 
fee Ample, granted by the crown out of the four and a Stafford y. 
half per cent, duties, payable for imports and exports f Vef7i7o. 
at the ifland of Barbadoes^ was merely a perfonal in- 
heritance, and not intailable within the ftatute De donis: 
and, therefore, that being fettled upon A. and the 
heirs of his body, it was a conditional fee at common 
law ; and A. having iflue, might bar the polTibility of 
reverter. 

Mr. Hargraw, in -his notes on the firft Inftitute, ilnft. 20^. 
mentions a manufeript .account of this cafe, in which vide Turner 
Lord Hardwicke is reported to have faid, that 

^ Amb. 770, * 

D 2 an 
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1 Inft, 23 a, 

2 Inii. 50 r, 
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2 Rep. 92 a. 


2 fiift. 505. 
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pi. 19. 


Tif/e II. TaiL Ch. i. § 25-^28. 

an annuity, granted out of the revenues of the poll 
or excife olEce, favours no more of the realty than 
money. 

r 

§ 26. All natural perfons, capable of holding an eftate 
of inheritance in lands, may be tenants in tail ; and it 
was determined,in 4 Eliz. t;hat the king was within the 
ftatute De donis, as -well as a common perfon ; becaufc 
this ftatute was made to remedy the error which had 
crept into the law, that the donee had the power of 
aliening an eftate given to him and the heirs of his 
body, after iffue had ; and to reftore the common law, 
in this point, vo its right and juft courfe ; which it 
did, by reftoring to the donor the obfervance of 
his intent. 

§ 27. We have feen that in confequence of the ftatute 
of ^ia emptores terrarwn, where a perfon conveys away 
his whole eftate, he cannot referve any tenure to hira- 
felf ; but this ftatute only extends to tUofe cafes where 
the fee fimple is transferred ; and, ^therefore, w'here a 
tenant in fee fimple grants an eftate tail out of it, 
the tenant in tail lhall hold of the donor, and not of 
the chief lord. 

§ 28. If the donor of an eftate tail grants his rever- 
fion to a ftranger, the donee lhall hold of fuch 
ftranger. But if lands be given to A. in tail, with 
remainder over in fee to a ftranger, the donee of the 
eftate tail lhall hold of the chief lord becaufe the whole 
eftate is conveyed away. 


§ 29. Where 
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§ 29. Where the tenant in tail has alfo the revcrfion z Rep. 91 h. 
in fee, as he cannot hold of himfelf, it being a maxim 
of law that nemo poteji ejjfe tenens et dminusf he (hall 
hold of the fuperior lord., 

§ 30. Eftates tail, like all other eftates, have certain 
incidents annexed to them,^ which cannot be reftrained 
by any provifo or condition whatever : * and if fuch 
provifo be inferted in a gift of an eftate tail, it is void. 

S 21. The firft incident to an eftate tail is that the P°wer to 

commit 

tenant fliall not be punlflied, for committing wafte : by Wafte. 
felling timber, pulling down houfes, optfning and work- 
ing mines, But this power muft be exercifed during 
the life of the tenant in tail, for at the inftant of his 
death it ceafes. If, therefore, a tenant in tail fells trees ” 
growing on the land, the vendee muft cut them down Hard. R. 96. 
during the life of the tenant in tail ; for, otherwife,^ 
they will defcend to* the heir, as parcel of the in- 
heritance. 

• • 

§ 3*. It is faid by Clark Juft, in 27 Eliz. that if 3 Leon. R. 
tenant in tail grants all his eftate, the grantee is dif- 
puniftiable for wafte. So if the grantee grants it over, 
his grantee is alfp difpuniftiable. 

§ 33. The Court of Chancery will not, in any cafe 
whatever, reftrain a tenant in tail from committing 
wafte. 

Thus, Lord Chancellor Talbot is reported to have 
laid, that in Mn S4:wV/(?’s cafe, who, being an infant, 
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and tenant in tail in pofleffion, in a very bad Hate of 
health, and not likely to live to full age ; his guardian 
cut down a great quantity of timber, juft before his 
death. The r^mainder-man applied for an injundtion 
to reftrain him, but could not prevail, 

§ 34, Eftates„tail are fubjeft to dower and curtefy, 
as will be Ihewn under thofe titles. 

§ 35. Another incident infeparably annexed to an 
eftate tail is, that the tenant may fuffer a common 
recovery. 

§ 36. We have feen, that whenever a greater eftate 
and a lefs coincide, and meet in one perfon without any 
intermediate eftate, the lelTer eftate is immediately an- 
nihilated or merged in the greater. In conl'equence of 
this principle, if an eftate had been given, before the 
ftatute De donis, to yi. and the^^eirs of his body, it 
would have merged in the fee-fimple, if fuch fee-fimple 
was then vefted in yi . , or if it was Jimited to him by 
the fame conveyance ; or came to him afterwards. But 
it was determined by the judges, in the reign of Edw.^. 
that an eftate tail cannot be merged or furrendered or 
extinguilhed by the acceflion of a greater eftate. So 
that a man may have in his own right, and at the fame 
time, both an eftate tail, and the immediate reverfion 
in fee-fimple, in Ae fafme land, 

§ 37. The reafon of this determination was becaufe 
the objea of the ftatute De donis was to render eftates 
tail unalienable : now, if they were allowed 0 merge 

9 in 



39 


Title M EJlateTail. CLi. § 37— 4 P* 
in the fee-fimple, an obvious mode of deftroymg them 
might have been adopted, by the tenant in tail pur- 
chafing the reverfion. 

§ 38. A tenant in tail, 1 iaving only a particular eftate, 
and not the entire property, he is not bound to pay any 
charges or incumbrances affeding the eftate. And it 
was formerly held, that he was no\ even bound to keep 
down the intereft of fuch charges and incumbrances ; 
but it has fince been held, that, in fome cafes, a tenant 
in tail is bound to pay intereft. 

§ 39.* Where a tenant in tail does pay off an imcum- 
brance charged on the fee-finfple,the prefumption is, that 
fuch payment was made in exoneration of the eftate. 
But the tenant in tail may, in a cafe of this kind, by 
taking an affignment of the incumbrance to a truftee 
for hirafelf, or by feveral other ads, charge the eftate 
with the payment of fuch incumbrance. 

§ 40. The Earl of Shrewjbury, being tenant in tsrlT* 
under an ad of parliament, which reftrained him from 
alienation, fubjed to a charge of 15,000/. for his 
fifters portions, fecured by a term of ninety-nine years, 
paid off the portions out of his own money without 
taking any affignment of the term, or any declaration 
of trull of it for himfelf. In 1751, Lord S. by deed, 
reciting that he was feifed of the freehold fubjed to 
this charge, and that he had paid off the portion of one 
of his fifters, and part of the portion of another, and 
that as none of thefe portions had been raifed under the 
term of ninety-nine years; he had a right to have them 
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raifed for himfelf : he, in confideration of 1000 /. , con- 
veyed an advowfon, bang part of the premifes oomprifed 
in the term, to one Robinfon, and the truftees confented 
and were parties upon condition that the confideration , 
fhould go in difeharge of the portions. Lord S. died in 
1787, leaving a will, but without taking any notice of 
his right to be reimburfed this fum, or doing any other 
aft by which his intention could be known. 

The bill was brought by his perfonal reprefentative 
againft the next tenant in tjul, and the truftees of the 
term praying that they might be compelled to raife 
fuch firms as were paid by the late Earl to his fifters. 
Lord Thurlow obferved, that in the tranfaftion of 1751 
there was a perfeft and diftinft recognition, that the 
circumftance of paying off the charge did make Lord 
S. a creditor, and decreed for the plaintiff, 

§ 41. Tenant in ttdl, having an eftate of inheritance, 
has a right to all title deeds and muniments belonging 
10 the lands ; and the Court of Chancery will order 
them to be delivered to him. 


TITLE. 
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Section I. 

'T'HE ftatute He donis conditiomlihus affe£Hng a per- 
petuity, reftrains the tenant in tail from alienating 
or incumbring his ellate in any mode whatever, for a 
greater term than that of his own life. So that all 
conveyances, charges, and incumbrances, made by a 
tenant in tail, become abfolutely void, or at leaft void- 
able by his death } and, do not aifea or bind his ilTue, 
or the perfons intitlcd to the remainder or reverfion. 

S 2. It 


Can only alien 
fot hiB own 
Life. 


Lit. f.6i3. 
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Title II. Ejiate Tml. Cb. ii. § 2—4. 

§ 2. It is obfervable, that the words of the ftatute 
De doniSf by which the alienation of an eftate tail is 
prohibited, only extend to the original donee, and 
not to his iffue :—Nec habeant illi quibus tenemntum Jic 
fuerit daium^ potejiatem alienandi. But ftill this prohi- 
bition was extended by the judges to the iffue of the 
donee in infinitum. And. Broke the omiffion of 
the heirs of the donee in the ftatute, was a mifprifion 
of the clerk. Lord Coke, in his comment on this 
ftatute, fays, “ It was adjudged by Beresford, that the 
“ iffues in tail ftiould not alien, no more than they to 
“ whom the land was given, and that was the intent of 
“ the makers of the ad, and it was but their negligence 
“ that it was omitted, as there it is faid. In this cafe, 
“ by way of purchafe, the land is given to the donees, 
“ and by way of limitation to the iffues in tail ; and, 
“ therefore, by a benign interpretation, the purview of 
“ this extends to the iffues in tail. 

§ 3, Where a tenant in tail makes a conveyance in 
•^fee for a valuable confideration, the Court of Chancery 
will decree him to make a good title. But Mr. Juftice 
Wright is reported to have faid, that the Court will not 
point out what title the tenant in tail fliall make ; but 
will decree him to make fuch title as he is capable of 
doing. If, however, the tenant in tail refufes to 
obey the decree, the eftate tail will defeend to hi$ 
iffue* 

§ 4. The iffue in tail is not bound, either at law or 
in equity, to complete any contrad or agreement, made 
by his anceftor, refpeding the eftate tail j becaufe die 

iffue 



Title II. EJlate Tail. Ch. ii. § 4 — 8. 

iffue elaims performam doni from the perfon by whom 
the eftate tul was originally created, and not from the 
immediate anceilor. If, therefore, a tenant in tail 
mortgages his eftate, or jontrafts for an abfolute fale 
of it, and dies before he has done thofe afts by which 
an eftate tail may be barred; a court of equity will 
not compel the iffue in tail to complete.the contraft. 

§ 5. Tenant in tail granted rent, and died ; the 
iffue paid the rent, and made a feoffment of the land, 
and re-took in fee, yet he (hall hold difcharged, for 
the rent was void by the death of the grantor, and the 
payment of the heir will not make it gc^d. Contrary 
of a leafe by the tenant in tail, where the iffue accepts 
rent, for the leafe was only voidable. 

§ 6. A tenant in tail made a mortgage without 
levying a fine, and entered into a covenant for ferther 
affurance, and died. Lord Keeper Bridgeman would 
not compel the iffue to make the affurance * good, 
though the father ^ght have done it, by fuffering a 
recovery, 

§ 7. A tenant in tail entered into articles concern- 
ing his lands, for payment of debts, but died without 
doing any aft to deftroy the eftate tail. It was de- 
creed that this agreement could not be executed againft 
die hdf in tail, 

§ 8. It was formerly held, that a covenant by a 
lenant in tjul to levy a fine upon a valuable confider- 
ifion, itnd decree thitt he Ihould do fo;, would bind 

the 
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Tif/e IL EjiatetaiU Ch.ii. §8—12. 

the iffue in taiU But this doftrine was foon altered, 
and it was fully determined, that a court of equity 
cannot difpenfe with any of thofe forms which the 
law requires to bar eftates taU, 

§ 9. A decree was obtained againft a tenant In tail, 
who had contrafted for the fale of his eftatc tail, and 
recdved a great pkrt of the confideration, to compel 
him fo levy a fine and fuffer a recovery. The tenant 
in tail flood out all procefs againft him, to a contempt, 
and died. A bill was then brought againft his iffue 
to revive the decree againft him, but it was difmiffed. 

§ 10. Where a tenant in tail covenanted to fettle a 
jointure, and in order to perform his covenant ac- 
knowledged a fine, but died before it was perfefted ; 
the Court of Chancery refufed to fupply this defe£k 
againft the iffue. 

§ 1*1. But if the iffue in tail does any aft towards 
carrying the agreement or conti;aft of his anceftor into 
execution, or ftiews his affent to it, in any way } it will 
then become binding on him, and he will be compelled 
to perform it, in equity. 

§ 1 2. Francis Refs had iffue James his legitimate fon, 
and John a baftard fon, and devifed lands to his bollard 
fon in tail •, his legitimate fon having copyhold lands 
by defeent. 

James and John agreed to. exchange their eftates, 
and the agreement being executed, James obtained 

a decree 
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TttUU. Efiate Tail, CA.ii. § la — 14. 

a decree againft ^ahn^ to levy a fine of his eftate tail, 
and, by that means, to fettle it on James. John died 
in contempt for not obeying the decree : his iflue en- 
tered on the copyhold eftate, and continued in the en- 
joyment of it ; in confequence of which a bill was filed 
againft him by James, to perform the agreement made 
by his father. 

It was refolved, that if a tenant in tail agrees to 
convey, he is bound by that agreement : that if he dies 
without performing it, his iflue is not bound to perform 
it : but that if the iflue accepts of that agreement, and 
enters, as in this cafe, on the lands ; ik then becomes 
his own agreement, and will Bind him. 

§ 1 3. It has been obferved, that the ftatute De donis Alienations 
reftrains the tenant in tail from alienating his eftate Xai7n"^*"* 
for any longer term than that of his own life. But ‘pf® 
this muft not be underftood literally, that the grantee * • 

has only an eftate for the life of the tenant jn tail, * Ld. Raym. 
W'hich determines ipfo fado by the death of the tenaiu 
in tail : all that is meant by it is, that his eftate is cer- 
tain and indefeafible, no longer than during the life of 
the tenant in tail, upon whofe death it is defeafible by 
his iflue. 

§ 14. The law confiders the tenant in tail as the Sometimes 
perfon who has not only the pofleflion, but alfo the tj^ance" 
right of pofleflion and inheritance in him ; and, there- « Inil- 3*7 
fore, he is allowed to alienate them by certain modes ^'5]' ^ 
of conveyance, fo as to take away the entry of the iflue 
in tail, and drive him to his adion, which is called a 

difeon- 
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Title U. EfiateTail. Ch.n, §14—17. 

difcontinuance. For, as Lord Coke fays, ** feeing he 
** had an eftate of inheritance, the judges compared 
“ it to the cafe where a man was feifed in right of his 
wife, or a bifhop in rig^t of his bifliopric, or an 
abbot in right of his monaftery.” But it is a rule 
of law, that in order to work a difcontinuance of an 
eftate tail, it i§ ncceflary that the perfon difeontinuing 
fhould be actually feifed by force of the intail. 

§ 15. It has been determined, upon the fame prin- 
ciple, that a tenant in tail may alienate his eftate by 
other modes of conveyapee which only transfer the 
poffeffion, not the right of poffeffion ; and that fuch 
alienations do not become ipfo faEto void by the death 
of the tenant in tail, but muft be avoided by the entry 
of the iflue in tail. 

§ 16. If a tenant in tail exchanges with a tenant in 
fee-fimple, it will be good until it is avoided by the en- 
try of the ilTue of tenant in tail. 

§ 17. In all cafes of alienation by, a tenant in tail, 
the alienee has an eftate of inheritance defcendible to 
him and his heirs, as long as the tenant in tail has heirs 
of his body, which is a bafe fee. In many cafes this 
eftate may be avoided after the death of the tenant in 
tail by the adion or entry of the iffue in tail ; and in 
fome, both the action and entry of the iffue in tail is 
taken at^y. But until a bafe fee is determined, it has 
all the incidents of an eftate in fee-fimple. 


§ i8. Where 



TitkVi. EJlateTail. CA. ii. § i8 — 20. 

§ 18. Where a tenant in tail creates an eftate to 
commence after his own death, it is abfolutely void ; 
and he continues to be tenant in tail as before. Be- 
caufe there the iffue in tail^ has a right paramount per 
formam donu 

§ 19. Tenant in tail covenanted to (land feifed to 
the ufe of himfelf for life, and aftsr to the ufe of his 
eldeft fon and his heirs : it was refolved, that the fon 
Ihould not have the land by this covenant. For when 
tenant in tail covenanted to ftand feifed to the ufe of 
himfelf for life, this was as njuch as he could lawfully 
do; and the limitation over was void, ^o that he was 
feifed as before. 

S 20. Tenant in tail covenanted, in confideration 
of natural love and affedion, to fland feifed of the 
lands in queftion to the ufe of himfelf for life, re- 
mainder to his eldeft fon in tail, ^c. The queftion 
was, whether the tenant in tail had made any alteration 
of the eftate tail, by this covenant to ftand feifed. 

It was determined, that the covenant to ftand feifed 
did not alter the eftate tail ; for the ufes did not take 
effed during the life of the tenant in tail, but were to 
veil after his death, and fo fignified nothing, becaufe 
the title of the heir in tail, which is paramount, veils 
immediately. And Lord Holt obferved, that the cafe put 
by Littleton^ ^613. mull be underftood to mean, that 
the ilTue in tail mull avoid the conveyance of his anceftor; 
and that the cafe of Took v. Glafcock was not law. 

§ 21. It 
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IT, EjiateTail. Ch.u. § 21— 24* 

S 21. It was, however, laid down, in the above 
cafe, that an eftate granted by a tenant in tail, which 
muft, or by polTibility, may commence m the life of 
the tenant in tail, is good. 

Thus, if a tenant in tail covenants to Hand feifed to 
the ufe of the covenantee for life, remainder to J. jS. 
hx fee, or to the ufe of J. F. for life, remainder to 
y. N. in fee, the remainder is good, until it is avoided 
by the entry of the iffue in tail, although the tenant 
in tail fliould die before the remainder took effeft j 
becaufe the eftate for life takes efteft immediately, and 
the remainder 'might, by poffibility, have taken efi'ed 
in the lifetime of the tenant in tail. 

§ 22. So, if a tenant in tail conveys, by leafe and 
releafe, to y, S. in fee, to the ufe of hiiafelf for life, 
remainder to y. N. in fee, this remainder is good in its 
creation, though it is to commence after the death of 
the tenant in tail ; becaufe it arifes out of the eftate of 
“the releafee, which eftate would have been good, til! 
avoided by the entry of the iflue in tail. , 

§ 23. The iflTue in tail are not fubjeO: to any of the 
debts or incumbrances of their anceftors ; and, there- 
fore, if a tenant in tail acknowledges a ftatute or re- 
cognizance, upon which the land entailed is extended, 
the iflue in tail may enter upon the death of the ancef- 
tor, and ouft the creditor. 

V 

§ 24. By the ftatute 33 Hen. 8, c. 39, § 75, it is 
enaefted, that all manors,' &c. which then were, or 

thereafter 
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Title II. EJlate Tail. Ch. ii. § 24, 25. 

thereafter fhould come in or to the hands of any per* 
fon or perfons to whom the fame had or fhould de« 
fcend in fee-fimple, or in fee-tail, general or fpecial, 
by, from, or after the dea^h of his or their anceftors, 
which faid anceftor or anceftors was or fhould be 
indebted to the king by judgment, recognizance, obli- 
gation, or other fpecialty, thfn, and in eyery fuch cafe, 
the fame manors, &c. fhould be and'ftand charged and 
chargeable to and for the payment of the fame debt. 


§ 25. It was refolved in the Exchequer, in 41 Eliz. 
I ft. That before this ftatute, if tenant in tail of land 
became indebted to the king, by judgnlcnt, recogni- 
zance, obligation, or otherwife, and died, the king 
fhould not extend the land in the feifm of the ifllie in 
tail ; for the king is bound by the ftatute de Donis. 
2dly, That if tenant in tail becomes indebted to the 
king, by the receipt of the king’s money, or otherwife, 
unlefs it be by judgment, recognizance, obligation, or 
other fpecialty , and dies, the land in the feifm of the iffue 
in tail fhall not be extended for fuch debt, for the fta- 
tute only extends to the faid four cafes ; and all other 
debts remain at common law. 3dly, That if tenant in 
tail becomes indebted to the king by one of the four 
ways mentioned in the faid afl;, and dies, and before 
any procefs or extent, the iffue in tail l>o?td fide aliens 
the land in tail, the lands fliall not be extended by 
force of the faid a£t, in the hands of the alienee. 
4th, That a debt originally due to a fubjeft, to^ which 
the king afterwards becomes entitled,' by attainder, 
^outlawry, forfeiture, gift of the party, or any other 
collateral way, is not within 'the ad, which only ex- 
VoL. I. E tends 
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Title IT. Ejiate Tail. Ch. ii. § 25 — 28. 

tends to debts originally due to the king, by judg- 
ment, recognizance, obligation, or other fpecialty. 

§ 26. In conformity to the principle, that a tenant 
in tail can only alien or charge his eftate for his own 
life, all leafes made by tenants in tail might be avoided 
at their death. .But now,, by the ftatute 32 Hen. 8. 
c. 28., tenants in tail are enabled to make leafes for 
three lives or twenty-one years, which (hall bind their 
ilTue ; but not the perfons in remainder or reverfion. 

§ 27. By the ftatute Jac. I. c. 19. § 12., the 
commiffioners of bankrupts are enabled to convey^ any 
manors or hereditaments whereof any bankrupt is feifed 
of any eftate tail in pofleffion, reverfion, or remainder, 
and whereof no reverfion or remainder is in the king 
of the gift or provifion of his majefty. And it is fur- 
ther provided, that all fuch conveyances fliall be good 
againft the faid bankrupts and the iflue of "their body, 
and againft all perfons whatever, whom the faid bank- 
“rupts, by common recovery, or other way or means, 
might cut off or debar from any remainder, reverfion, 
rent, profit, title, or poflibility in, to, or out of the 
laid manors, &c. 

§ 2 8. Where a bankrupt is tenant in tail in poffeflion, 
the commillioners of bankrupts are enabled, by this fta- 
tute, to convey the fee-fimple of the lands. But where a 
bankruptis tenant in tail in remainder, expedant on fome 
preceding eftate, the commiftioners only acquire a bale 
fee, determinable on failure of iffue of the bankrupt : 
for the ftatute only enables the commillioners to make 

fuch 



Title IL EJlate Taih Ch. ii. § 28—30. 

fuch a title as the bankrupt himfelf might have made. 

Now, as the bankrupt himfelf could i)ot, without the Vid; T.t. 36. 

concurrence of the perfon in poflelfion, by recovery 

or otherwife, bar the remainders, the commiflioners 

cannot do it. But as the bankrupt might have levied Vide Tit. 35. 

a fine of the eftate, which would have barred his own 

ifliie, and given the cognizee’a bafe fee, ‘therefore the 

commiflioners acquire a bafe fee, that is, an eftate in 

fee, as long as the bankrupt has heirs of his body. 

§ 29. We have feen, that conditional fees were liable And to For- 
to forfeiture for high treafon* as foon as the tenant TrM7onr 
had ilTue. But wlienf the ftatute de Bonis was made, , inft.392^. 
it was held, that eftates tail were proteded from for- 
feiture by that ftatute ; although this conftruftion was 
deemed^ by fome of the judges, to be rather too libe- 
ral and extenfive. Thus, Hobart “ Judge whe- Hob. Rep. 

“ ther the ftatute of entails did not gain upon the 
“ judges exemption from forfeiture for treafon by ge- 
“ neral and cunning words ; for there is no word of 
“ treafon, nor word'ofany kind, but only, non habeant 
“ potcjlatem alienandi ; as if they had fought only to 
“ fave eftates tail from grants and fales. For Edward 
“ the I ft was too prudent and magnanimous a prince 
“ to have given aflent to a plain ftatute, that the 
“ eftates, which were then fubjeft to forfeiture for 
“ treafon, ihould be exempted by a new name of 
“ tail ; being, in effeft, the fame eftate that was 
“ before.” 

0 § 30. This exemption fcom forfeiture not being agree- 

t able to the rapacious and tyrannical principles of 

E 2 Henry 
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Title II. EJlate Tail. Ch. ii. § 30—32. 

Henry 8., he had addrefs enough to procure a ftatute, 
26 Hen. 8. c. 13., whereby all eftatcs of inheritance, 
under which efl;atc<s tail were covertly included, arc 
declared to be forfeited to the king, upon conviftion 
of high treafon. 

No corruption of blood, however, takes place in 
this cafe. 

§31. Eftates tail are not, however, fubjed to for- 
feiture for felony, except during the life of the tenant 
in tail ; the right of inheritance being prefefved. to the 
iffue, in this cafe, by tl}e ftatute De donis. 

§ 32. Eftates tail had not exilled a long time, be- 
fore they were found to be produdive of all thofe 
inconveniencies which mull ever attend property that 
is unalienable. Thus, Lord Coke fays : “ The true 
“ policy of the common law was overturned by 
“ the ftatute De donis condhionalibus, Edward i ., 
“ which eftabliflied a general perpetuity by ad of 
“ parliament, for all thofe who had or would have 
“ it : by force whereof, all the pofleflions in England, 
“ in effed, were intailed accordingly, which was the 
“ occafton and caufe of the faid and divers other 
“ mifchiefs : and the fame was attempted and endea- 
“ voured to be remedied at divers parliaments, and 
“ divers bills were exhibited accordingly, (which I 
“ have feen), but they were always, on one pretence 
“ or other, rejeded. But the truth was, that the 
“ Lords and Commons, knowing that their eftates 

“ - tail 
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Title II. EJlaie Tail. Chi ii. § 32 — 35. 

** tail were not to be forfeited for felony or treafon, 

“ as their eftates of inheritance were before the faid 
“ aft, (and chiefly in the time of Henry 3. in the 
“ Barons war), and, fincjing that they were hot an- 
“ fwerable for the debts or incumbrances of their an- 
“ ceftors, nor did the fales, alienations, or leafes of 
“ their anceftors, bind them for the lands which were 
“ intailed to their anceflors, they always rejefted fuch 
“ bills.” 

§ 33. In 17 Edzvard 3., the Commons petitioned Rot. Pari, 
that the ftatute of the fecond, be declared 

in what degree the iil)ie in tail might alitn ; to which 
the king anfwered, that the law hitherto ufed in this 
cafe fhould continue. 

§ 34. It being thus found impoflible to obtain a 
legiflative repeal of the ftatute De donis, the judges 
adopted various modes of evading its eflefts, and of 
enabling tenants in tail to charge or alien their 
eftates. 

§ 35. The firft of thefe was founded upon the idea Warranty, 
of a recompence in value, in confequence of which 
the judges, fo early as in the reign of Edward 2. in 
expounding the ftatute De donis, held, that where a 2 Inft. 335. 
tenant in tail aliened, and warranted the title, his heir 37 

fhould be bound by fuch warranty, if an eftate of 
equal value defeended to him ; for this was dn faft 
only exchanging one eftate for another. They alfo 
hel 4 , that collateral warranty was not within the ftatute 

E 3 He 
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Title n. EJiate Tail. Ch. ii. § 35 — 38. 

De donis, as that aft was chiefly intended to prevent 
the tenant in tail from difmheriting his own ifliie ; 
and, therefore, collateral warranty, though without 
aflets, was allowed to be bar to an ellate tail, and 
to all remainders and reverfions expeftant thereon. 

§ 36. Tlie,.rule that the iflue in tail could not avoid 
the alienation of his anceftor, provided he had a re- 
compence in value, was ftill farther, extended by a 
decifion of the judges in 44 Edw. 3. by which it was 
determined, that if tenant in tail granted a rent charge 
in confideration of a releafe of right, to a perfon who 
had a prior 'right to the eftate^ fuch a grant fhould 
bind the iflue in tail, becaufe it was made for his 
benefit, and the eftate tail defeended to him as a rc- 
compence for fuch grant. 

§ 37. In the feign of Edward 4. the celebrated 
cafe of Taltarum was brought into court, in which it 
was in effeft determined, that a common recovery 
fuffered by a tenant in tail, fliould be an effeftual bar 
to his iflue and to the perfons claiming any eftate in 
remainder or reveriion expeftant on his eftate tail. 

The principles on which this detetmination was 
founded will be explained in Title 36. Recoveries. 

§ 38. Although a fine is a fpecies of aflurance which 
was well known before the ftatute De donis^ yet its 
efficacy in barring eftates tail is of a much later date j 
for when the fegiflature pafled the ftatute De donis^ 
they were fo apprehenfive leaft the extraordinary force 

which 
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Title II. EJlate Tail. Ch. n. § 38—41. 

which the law annexed to a fine fhould be applied to 
deftroy eftates tail, that they inferted an exprels claufe 
in that ftatute againft the operation of a fine. Et ft finis 
fuper hujufmodi tenementum in pofierum levetur ipfo 
jure fit nullus. 

§ 39. In the reign of Henry 7. whofe objeft it was 
to give a power of alienation, in order’ to diminilh the 
influence of the nobility, an aft was pafled, 4 Hen. 7. 
c. 24. which was fuppofed to enable tenants ii* tail to 
bar their iflue by fine. And a cafe having arifen in Dyer 3 a. 

19 Hen. 8. in which this point came into quefUon, a ma- 
jority of ’the judges were of ’opinion, tl^at a fine levied 
by a tenant in tail, 'according to the ftatute 4 Hen. 7. 
was a good bar to the iflue in tail. 

§ 40. This determination not havmg been entirely 
approved of, the ftatute 32 Hen. 8. was made, by 
w'hich it was declared, that all tenants in tail fhould be 
enabled to bar their ifliie by fine ; fince which a fine vide Tit. 3;. 
duly levied, purfuant to the forms preferibed by the 
ftatute 4 Hen. 7. ’hasT been held to be a good bar to 
the iflue in tul, though not to the perfons in remainder 
or reverfion. 

§ 41. A tenant in tail may,’ therefore, by fuflfering 
a common recovery, acquire an eftate in fce-fimple, 
in the lands mtailed. And, by levying a fine accord- 
ing to the forms preferibed by the ftatute 4 Hen. 7. 
he may acquire a bafe fee ; that is, an eftate defcendible 
to him and his heirs general, as long as he has heirs 
of his body j and if he’ha»the immediate reverfion in Idem. 

£ 4 fee 



£6 Title II. EJlate Tail. Ch. ii. § 41 — ^45, 

fee in himfelf, his fine will then be a complete bar of 
the efiate tail. 

§ 42. There is, however^ one fpecies of eftate tail 
which cannot, in confequence of two ftatutes made in 
Vide Tit. 3C. the reign of Henry 8. be barred by fine, recovei'y, or 
any other meaps whatever ; viz. an eftate tail given or 
procured to be given by the crown as a reward for 
fervices, where the remainder or reverfion is vefted in 
the crown. 

Idem. § 42 . Where a woman has an eftate tail which was 

limited to hei* as a jointure, no Recovery fuffered by 
her, will, in confequence of the ftatute 1 1 Hen. 7. 
c. 20,, operate fo as to bar fuch eftate tail. 

Which can- § 44. Soon after the introduftion of fines and rc- 
ftrained*!^ • covcries, attempts were made to reftrain tenants in 
1 inft. 223 i. from barring their eftates by thofe aflurances, 
which, if allowed, would foon have rendered fines 
and recoveries ufelefs j as e\'ery .perfon who created an 
intail would, of courfe, annex a condition of this 
kind to the grant. The judges, therefore, laid it down 
as a rule of law, that a tenant in tail cannot be re« 
ftrained from levying a fine, or fuffering a recovery, by 
any provifo, condition, or covenant whatever, 

King V. Bur- § 4^. Even a general provifo reftraining a tenant 
Amb. 379. bt tdl from alienating, mortgaging, or incumbering, 
has been held to be void, as repugnant to the eftate. 


9 


§ 46. The 
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Title II. EJate Tail. Ch. ii. § 46—48. 

§ 46. The tenant in tail muft, however, aftually 
levy a fine, or fuflFer a recovery ; for we have feen, 
that an agreement by a tenant in tail to levy a fine or 
fufFer a recovery, and a decree to compel him to do 
it, will not bind his ifiue. 

§ 47. An appointment by a tenant in* tail to a cha- 
ritable ufe, has been held to be a good bar to an eftate 
tail ; becaufe the intention of the ftatute 43 Eliz. of 
charitable ufes, was, to enable all perfons to make 
difpofitions of this kind, without the obfervance of any 
form or gsremony whatever; where the donor was 
of fufficient capacity to difpofe,, and had fuch an eftate 
as was in any way difpofable. Several reftridions 
have, however, by a modern ftatute, been laid on dif- 
pofitiens to charitable ufes, of which, an account will 
be given in a fubfequent title. 

§ 48. We have feen, that money agreed or direded 
to be laid out in the purchafe of land, is confidered, 
in equity, as land. ‘In cafes of this kind, where the 
land was direded to be conveyed to a perfon in tail, 
it was a rule fettled in Chancery, that wherever a fine, 
(which may be levied at any time), would have ren- 
dered the party abfolute owner -of the land, he was 
entitled to receive the money immediately. But if a 
recovery (which can only be fuffered in term), would 
have been neceffary, there equity would dired the 
money to be adually laid out in the purchafe oF land, 
in order to give the perfons in remainder their chance 
of the firft tenant in tail’s* dying before he could fuffer 

a recovery. 
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a recovery. But now, by the ftatute 39 & 40 Geo. 3. 
c. 56., the Court of Chancery, on petition of the firft 
tenant in tail, and of the party having any , prior eftate, 
(bemg adults, or, if feme^overts, feparately examin- 
ed), may order fuch money to be paid to them, or 
applied as they ihall appoint. 
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ESTATE VOR LIFE. 
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Se£Uon i. 

fof Ilf'S, is a freehold intereft in land ; 
the duration of which is confined to the life or 
lives of fome particular perfon or perfons ; or to the 
happening, or not happening, of fome vmcertain 
event. 


§ 2. This eftate is, in moft refpefts, fimilar to the 
ufuifruilus of the civil law, which is thus defined by 
yujlinian : “ Ufus/rueius tji jus alienis rebus utendi 

fruendi, 
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How created. 
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Title III. EJlate for Life. § 2 - — 4. 

fruendi, falva rerum fubjiantia.” For the tenant for 
life has a right to the poffeflion and annual produce of 
the land, during his life, without having the proprietas, 
that is, the abfolute propesty and inheritance of the 
land itfelf, which is veiled in fome other perfon. 

§ 3. Eftates for life arc of two forts; either cre- 
ated by deed, or Tome other legal alfurance ; or elfe 
deriving their exiftence from the operation of fome 
principle of law. 

The firil of thefe, which forms the fubjfd of the 
prefent title, arifes where lands are conveyed to a man 
for the term of his own life, or that of any other 
perfon, or for more lives than one ; in all which cafes, 
he is called tenant for life ; except where he holds 
during the life of another perfon, and then he is called 
tenant pour auter vie. 

§ 4. If lands are conveyed to a perfon for his own 
life, and that of A. and B.y thp grantee has an eftate 
of freehold, determinable on his own death, and the 
deaths of A. and B : nor can there be any merger of 
the freehold, during the lives of A. and jB., into the 
eftate which the leffee has for his own life : becaufe, 
dioogb an eftate for a man’s own life is greater than 
an eftate for the life of any other perfon, yet here the 
leffee has not two diftinft eftates in him, but only one 
freehold, circumfcribed with that limitation, as the 
^leafure of its con^uance. 


§ 5. Where 



Title III. EJlate for Life. § 5 — 8. 5i 

§ 5. Where lands are conveyed to a perfon without i tnft.42 a. 
any words denoting the quantity of eftate intended to 
be given to him, . he fhall, in general, have them for 
his own life; becaufe every man’s words are taken Vide Tit. 3?. 
moft ftrongly againll himfelf, and for the benefit- of 
the grantee, to avoid all equivocation. 

• 

§ 6. The eftates for life mentioned in the preceding 
feflions, will generally endure as long as the life or 
lives for which they are granted. But there are fome 
eftates for life which may determine upon future con- 
tingencieSj before the death pf the perfons to whom 
they are granted. I’hus, if an eftate given to a i Ina. 4* a. 
woman, dum fola fucrit^ or durante vididtate, or to a 
man and a woman during coverture, or as long as the 
grantee fliall dwell in a particular houfe ; in all thefe 
cafes the grantees have eftates for life, determinable 
upon the happening of thefe events. 

§ 7. If a man grants a manor worth 10 1 . a year to i inft. 42 a. 
y.S. until he has /eceived 100 1 . out of it, this will 
give him an eftate for life in the manor ; for, as the 
profits are uncertain, and may rife and fall, no precife 
time can be fixed for the determination of the eftate. 

But if A. grants a rent of 10 1 . to B. until B. fhall re- 
ceive 100 1., the grantee will only have an eftate for 
years ; becaufe the rent muft neceflarily, in ten years, 
amount to 100 1., and the eftate will then determine. 

§ 8. Where a perfon devifes lands to his executors , 
for payment of his debts, and until his debts are naid. 8 Kcp. c/^a. 
although the determination *of fuch an eftate be un- ' 


certain. 
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Tif/e in. /or Life. § 8 — 1 1. 

certain, yet it is not an eftate for life. The reafon of 
this conftru£tion is, that, if it were deemed an eftate 
for life, it muft determine at the death of the execu- 
tors, which would fruftrate the intention of the tefta- 
tor, as all the debts might not then be paid. The law, 
therefore, gives the executors a chattel intereft, which 
will go to their executors, and continue until all the 
teftator’s debts are paid ; and the freehold and inhe- 
ritance will defcend in the meantime to the heir. But 
if a limitation of this kind be made by deed, it is a 
freehold conditional. 

S 9. Tenants for life hold of the grantors by fealty, 
and fuch other refervations as are contained in the 
deed by which the eftate is created ; and where there 
is no refervation, they hold by fealty only. This 
eftate not being comprehended within the provifions 
of the ftatute guia emptoret. 

§ 10. With refpefl: to the incidents to an eftate for 
life, the firit is eftovers, thafr is,‘ an allowance of 
neceflary wood, which the tenant may take upon the 
land without any aflignment ; unlefs he is reftrained 
by fpecial covenants, for modiu et conventio vincunt 
legem. But affirmative covenants do not reftrain. 

§ iiv Spelman fays, the word eftovers,. 
is derived from the French word ejlcffe., which fignifies 
materials. It is ufed in this fenfe in the ftatute of 
Wejlminjler 2. c. 25., which gives an affize of novel 
dijfeijin de governs bofei. • 


§ 12. Tenets 



Title VH. Ejlette for Life. §12 — 15. 

§12. Tenants for life are allowed three kinds of 
eftovers, or, as it is called in the old Saxon dialect. 
Botes, namely, houfebote, which is twofold ejloverium 
adifcandi et ardendi; ploughbote, that is, ejloverium 
arandi ; and laftly, haybote, that is, ejlwerium clau- 
dendi. 

§ 13. If the tenant for life exceeded what was con- 
fidered as reafonable eftovers, he went beyond that 
to which he was entitled, and fo far encroached on 
the proprietas, and became guilty of wafte. Thus, if 
a tenant foj life felled timber • trees, or pulled down 
houfes, it amounted .to wafte,: for the deftruftion 
of thofe things which are not included in the tcm« 
porary profits of the land, are not neceflary to the 
tenant’s complete enjoyment of the eftate, but tends 
to the permanent and lafting lofs of the perfon entitled 
to the proprietas or inheritance. 

§ 14. Lord Coke fays, that wafte is a word taken 
from the Latin, vajktnua vajiando, and fignifies the 
wafting and deftroying an eftate. Wafte is either 
voluntary, which is a crime of commiffion, or it is 
permiffive, which is a matter of omiffion only. Vo- 
luntary wafte chiefly confifts,- ift, in felling timber- 
trees ; 2d, pulling down houfes j 3d, opening mines 
or pits; 4th, changing the courfe of huibandry; 
5th, deftroying heir looms. 

§ 15. The firft fpecies of wafte confifts in felling 
fthnber trees, which are not deemed part of the annual 

produce 
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Title Vl. Ejiate for Life. § 15— *18. 

produce of the land, but belong to the owner of the 
inheritance: and, therefore, the tenant for life has 
only a qualified property in them, as far as they afford 
him fliade and Ihelter, and, a right to take the mail 
and fruits of them. But tenant for life has a right to 
cut down underwood, becaufe it is a part of the annual 
produce of the eftate. 

§ 16. If the leffor fells the trees, the leffee may 
maintain an aftion of trefpafs againlt him, and will be 
entitled to recover damages adequate to the lofs of his 
particular intereft, and. alfo for the entry into his 
land. But tfie intereft^ of the body of the trees re- 
mains in the leffor, as parcel of his inheritance, who 
may punifli the leffee in an aftion of wafte, if he fells 
or damages any* of them. So that, both the leffor 
and the leffee have an intereft in the trees ; therefore, 
if a ftranger cuts them down, each of them fhall have 
an afliion againft him, to recover his refpedive lofs. 

§ 1 7. Where the trees are .exCepted in the leafe, 
the leffee has no manner of intereft whatever in them, 
and the leffor may have an action of trefpafs againft 
him, if he either fells or damages them. The leffor 
has alfo a power by law, as incident to the exception, 
to enter into the lands, in order to fell and take away 
the trees, though this power, for the greater caution, 
is often exprefsly referved to him. 

§ 1 8. Timber trees are thofe which ferve for build- 
ings or reparations of houfes’, fuch as oak, alli, and 

elm, 



Tale in, EJiate for Lifi, § i8— ao. 
elm, of the age of twenty years and upwards. And, 
by the cuftom of fome countries, certain trees, not 
ufually confidered as timber, are deemed to be fuch, 
being there ufed for building. Thus it was determined Counteft of 
in ^Jac. I. by the Lord Chancellor, that, in the Cafe)**^t* 
county of Tork^ birch trees were timber, becaufe they 
were ufed in that country for building ’flieep-houfes, 
cottages, and fuch mean buildings : and all the juf- 
tices of Seijeants Inn, upon a conference had with them, 
were of opinion, that in the county of Torky birch 
trees were timber, and belonged to the inheritance ; 
and therefore could not be taken by thf tenant for 
life. 

§ 19. Lord Chancellor iT/ng Is reported to havefaid, 

“ It is the cuftom of the country that makes fome trees 
“ timber, which, in their nature, generally fpeaking, 

“ are not fo ; as horfe-chefnuts and lime trees, fo of 
“ birch, beech, and afp : and as to pollards, notwith- 
“ Handing what is faid in Plowden, 470, in the cafe of 
Soby V. Molynsy tBat fhefe are not timber, and that 
“ tythes are to be paid of their loppings, (which could 
“ not be, if pollards were timber) ; yet, if the bodies 
of them be found and good, I incline to think 
them timber: fecusy if not found, they being, in 
“ fuch cafe, fit for nothing but fuel.” 

§ ao. There is no diftinflion, either in law or 3 Atk. jy. 
equity, between cutting down young timber tree! that 
are not come to their full growth, and decayed 
limber. 
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Title VI. Efiate for Life. § ai — 25. 

§ 21. If the tenant for life tops timber trees, or 
does any thing elfe, which caufes them to decay, 'it is 
wafte. So, if he fuffers the young germins or flioots 
to be deftroyed, or ftubs them up, it is alfo wafte. 

§ 22. Lord Coke fays, that, cutting down willows, 
beech, birch,* afp, maple, or the like, ftanding in the 
defence and fafeguard of the houfe, is deftrudion : 
and if there be a quickfet fence of whitethorn, if the 
tenant ftub it, or fuffer it to be deftroyed, an aSion 
of wafte will lie. 

§ 23. Where lands were diresfed to be inclofed by 
a private ad of parliament, and the tenants for life 
were allowed to raife money by mortgage to pay the 
expence of the inclofure, a tenant for life was not per- 
mitted to cut down timber to defray the expence of 
inclofing, but was direded to raife the money by 
mortgage. For it makes a great diiference to the 
reverfioner, whether the tenant for life charges by way 
of mortgage, where he is obliged to keep down the 
intereft, or cuts down the timber, which would be of 
value to him when he comes to the eftate : and fo it 
does to the tenant for life, who, if he caft cut down 
the timber, pays nothing. 

§ 24. Lord Coke fays, that wafte may be done in 
houfes by pulling or proftrating them down. 

§ 25. A tenant for life cannot dig for gravel, limp, 
clay, brick, earth, ftone, or the like, unlefs for the 
reparation of buildings, or manuring of the land ; 

I nor 



Tale III. EJlate for Life. § 25 — 28. 

nor can he open a new mine ; but he may dig and 
take the profits of mines that are open. And, in a 
modern cafe, Lord Chancellor King faid, that a te- 
nant for life lhall no more open mines than cut down 
timber trees: for they are part of the inheritance. 
But, in a fubfequent cafe, his Lordlhi^ faid, that a 
tenant for life of coal mines, may ppen new pits or 
lhafts for working the old vein of coals, for other- 
wife, the working the fame mines would be imprac- 
ticable. 

§ 26. The converfion of one fpecie^ of land into 
another, as the charfging of meadow into arable, is 
alfo jvafte. For, as Lord Coke fays, it not only 
changes the courfe of hufbandry, but alfo the evi- 
dence of the .eftate. 

§ 27. The Court of Chancery will awaM a perpe- 
tual injunction to reftrain wafte by ploughing, burn- 
ing, breaking, or fowing of dowm land. 

• • 

§ 28. Mr. Worjley being tenant for life of a farm 
and lands in Dorfetjhire^ which confilled of 320 acres 
of poor arable land and a Iheep walk, and about 400 
acres of down land, under the will of Lady Stuart^ 
who alfo left a writing under her hand, forbidding 
Mr. Worjley from ploughing fuch lands as ought not 
to be ploughed, ploughed up, broke, and burnt part 
of the down land : a perpetual injunction was awarded 
and confirmed by the Houfe of Lords. 
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Title VLl. Ejlaie for Life. §29 — 32. 

§ 29. As fome chattels are deemed, in law, to be 
a pm-t of the inheritance, and called heir loonu^ fo 
the deftru£Uon of them is wafte. Thus, if a perfon 
is tenant for life of a park, *vivary, warren, or dove- 
houfe, and he kills fo many of the deer, fifli, game, 
of doves, that there is not fuiHcient left for the ftores, 
having regard to the number that were there when his 
ellate was created, it is wafte. 

§ 30. Permiflive wafte chiefly confifts in fuffering 
the buildings on an eftate to be uncovered, whereby 
the fpars or rafters, planchers, or other timbers of the 
houfe, are rotten. But if the houfe be uncovered 
when the tenant comes into it, there is no wafte in 
fuflering it to fall down. 

§ 31. If a houfe be ruinous at the time when the 
tenant for life obtains the pofleflion, he is not punifti* 
able for fuffering it to fall down ; for, in that cafe, he 
is not bound by law to repair it. And yet, if he cuts 
down timber growing upon the ground and therewith 
repairs it, he may juftify ; and the reafon is, (fays 
Lord Coke\ that the law doth favour the fupportation 
and maintenance of houfes of habitation for mankind. 

§ 32. It is a general rule, that wafte which enfues 
from the ad of God, is excufable ; fo that, if a houfe 
foils in cpnfequence of a tempeft, the tenant ftiall be 
excufed in an adipn of wafte. But where a houfe is 
uncovered by tempeft, the tenant is bound to repau: 
it, within a reafonable time before the timber grows 
fetten. 


§33- If 



Title III. EJiate for Life. § 33— ‘36. 

§ 33. If the banks of a river are deftroyed by a 
fuddeti flood, it is not wafte. But if the banks on the 
river Trent are unrepaired, it is wafte; becaufe the 
T ^ent is riot fo violent, bijt that the leflee, by his in- 
duftry, may well enough preferve the banks, and make 
the water run within its bounds. 

i 

§ 34. The Court of Chancery will not decree a 
tenant for life to repair, or appoint a receiver with di- 
reftions to repair. 

§ 35* ®y common law, where lands were grant- 
ed to a pSrfon for life, he was not liable to an aftion 
for wafte, unlefs he was reftraihed, by particular words 
in his conveyance, from committing wafte : becaufe it 
was in the power of the perfon who created the eftate, 
to impofe fuch terms on the tenant as he thought 
proper. But although this dofttine might appear fuf- 
ficiently rational in theory, yet it was found extremely 
inconvenient in praftice ; as fuch tenants took advantage 
of the ignorance of their landlords, and, availing them- 
felves of this defeff in’ the law, frequently committed 
afts of wafte and depredation on their lands, not only 
injurious to the owners of the inheritance, but alfo 
of great detriment to the public. 

§ 36. To remedy this grievance, the ftatute of 
Marlbridge^ 52 Hen, 3. c. 24., gave to the owners of 
the inheritance an adion of wafte againft tenants for 
life ; .in which, they were entitled to recover full da- 
mages for the wafte comnutted. But as the recom- 
pence given by this ftatute wa# frequently inadequade 
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to the lofs fiiftained, the ftatute of Gloucejicr^ 6 Ed. i. 
c. 5., increafed the puniftiment, by declaring, that 
the place wafted ftiould be recovered, together with 
treble damages, as an equi^klent for the injury done 
to the inheritance. 

§ 37. Lor 4 Cokeivj^y that, if wafte be done fparfim 
in a wood, the whole wood lhall be recovered, or fo 
much wherein the wafte fparfim is done ; and fo in 
houfes, fo many rooms lhall be recovered, wherein 
there is wafte done. But if wafte be done fparfim 
throughout, all lhall be recovered, 

§ 38. Where a perfon is tenant for life of a park, 
vivary, warren, or dovehoufe, if he deftroys the deer 
in the park, the filh in the vivary, the game in the 
warren, or the doves in the dovehoufe, it is wafte ; 
and the perfon entitled to the inheritance, lhall re- 
cover the park, vivary, warren, or dovehoufe. 

§ 39. The perfon entitled to the reverfion may cither 
enter himfclf, or appoint a perfon to enter for him, 
on lands held for life, to fee if any wafte be done. 

' § 40. No perfon is entitled to an aftion of wafte 
againft a tenant for life, but he who has the imme- 
diate eftate of inheritance, expedant on the determi- 
nation of the eftate for life. If, between the eftate 
of the tenant for life, who commits wafte, and the 
fubfequent eftate of inheritance, there is interpofed an 
eftate of freehold to any perfon in effe^ then, during 
the continuance of fuch interpofed eftate, the a^on 

of 
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of wafte is fufpended : and if the firft tenant for life 
dies during the continuance of fuch interpofed eftate, 
the aftion is gone for ever. 

§ 41. It was refolved in 35 & 36 EUz. in the Com- 
mon Pleas, that if there be tenant for life, the re- 
mainder for life the remainder in fee;, if the tenant 
for life commits wafte in trees, and afterwards he 
in remainder dies, the adion for wafte is maintainable 
for wafte done in the life of him in remainder for 
life ; for it was to the difmheritance of him in the re- 
mainder in fee ; and now thg impediment, which w'as 
the mean eftate for ,life, is taken awaj*; “ et remoto 
impcdimcnto emcrgit adioJ' And as it was there faid, 
fo it was adjudged in 9 Eliz. the fame law, if he, in 
remainder for life, after the wafte, furrender his eftate 
to him in the remainder or reverfion in fee. 

§ 42. Mr. Serjeant Williams, in his excellent notes 2 Saufld. 252. 

’ , n, 

on Saunder's Reports, obferves, that the aftion for 
wafte is now very feldom brought, and has given way 
to a much more expeditious and eafy remedy by an 
aflion on the cafe in the nature of wafte. 

It has this advantage over an a&ion of wafte, that 
it may be brought by him in the reverfion or remainder 
for life or years, as well as in fee or in tail : and the 
plaintiff is entitled to cofts in this aftion, which he 
cannot have in an action of wafte. 

§ 43. Lord Co/fe fays, that after wafte done, there 
is a fpecial regard to be" had to the continuance of the 
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reverfion in the fame ftate that it was at the time of 
the wafte done ; for if, after the wafte, the reverfioner 
grants it over, though he takes back the whole eftate 
again, yet is the wafte difpunilhable. 

S 44. Where a tenant for life or years commits 
wafte, and afterwards afligns over his eftate, yet an 
adion of wafte may be brought againft him. Becaufe, 
in the eye of the law, he is tenant as to the adion, 
and againft him who was the wrong doer, did the 
aftion accrue, which he cannot avoid by his aflign- 
ment. 

§ 45. It is faid in i Rail's Ab. 377. p. 13. that if there 
be leflee for life, the remainder for life, the reverfion or 
remainder in fee, and the leflee in pofleflion waftes the 
land, though he is not punilhable by the common law 
during the remainder for life, yet he may be reftrained 
in Chancery : for this is a particular mifehief ; and in 
Moor 554. PI. 748. Lord Keeper Egerton is reported 
to have fud, that he had feen a precedent in the time 
of Rich. 2., where, in fuch a cafe, it was decreed in 
Chancery, by the advice of the judges, on complaint 
of the remainder man in fee, that the firft tenant 
Ihould not xommit wafte } and an injunction was 
granted. 

§ 46. In modem times, courts of equity have in- 
terfered in. cafes of wafte, by granting an injunction 
fendentt lite, whiph is found to be more effectual than 
the ancient writ of eftrepement. And Lord Hardwicke 
has faid, that it is not-nece^ary the plaintiff Ihould wait 

■ till 
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till the wafte is aftually committed ; for, where an 
intention of committing wafte appears, and the de- 
fendant infifts on his right to commit wafte, the court 
will grant an injunffion. 


§ 47. The Court of Chancery has alfo frequently 
granted an injunOion againft wafte, where no aSion 
of wafte lay at law. 


§ 48. Thus, where a tenant for life in remainder PerrotT.. 
filed a bill againft the tenant for life in pofteftion, for 
an injunftion to ftay wafte, Lord Hardwicke granted 
it ; and ‘faid, that if truftees to preferve contin- 
gent remainders had brought a bill againft the te- 
nant for life to ftay wafte, they might have fup- 
ported it. 


In another cafe, his Lordlhip faid, that he would jAtk. an. 
have no fcruple to grant an injunction to ftay wafte in 
favour of an unborn child. 


§ 49. Although jio ^ftion of wafte lies where there 
is an intermediate eftate, yet if wafte be done by felling 
timber trees, the perfon entided to the inheritance may 
feize them, or may bring an aftion of trover for the re- 
covery of them : for a tenant for life has but a fpecial 
intereft or property in trees growing on the land, 
fo long as they are annexed to the land; but if 
the tenant for life, or any other perfon, fevers them 
from the land, the property and intereft of tho tenant 
for life in them is thereby determined, and they be- 
come the property of the, owner of the inheritance. 

§ 50. Where 


The Timber 
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§ 50. Where an eftate is limited to feveral per- 
fons for life, with remainder to their firft and other 
fons in tail, the firft tenant in tail who is born, 
becomes entitled to any timber felled by the tcnaiit 
for life. 

A feoffment was made of land to the ufe of J. for 

t 

life, remainder to his firft and other fons in tail, re- 
mainder to B. for life, remainder to his firft and other 
fons in tail ; and B. had iffue a fon, whereby he was 
tenant in tail in remainder, and afterwards A., not 
having any fon, cut down timber trees, and fold part 
of the timber ; and B.h fon feifed the reft, and A. re- 
feifed it. It was held,^that the fon of J?. might have 
an adfion of trover againft A. for all the timber ; for 
the mere property of the trees was in him who had the 
immediate inheritance of the land, at the time of the 
cutting of them. And though the remainder for life to 
B. was an impediment to an aftion of wafte during his 
life, yet it was not any impediment to C. as to the pro- 
perty of the trees, being fevered from the land, which 
B. could not have for the debility of his eftate. And 
the poffibility of the eftate which might come to the 
fon of A.i if he Ihould have one, was not any impedi- 
ment, inafmuch as it was a mere poffibility, which 
never might happen, and was nothing in law till it 
happened, and might be deftroyed by the feoffment 
of A. 

§ 51. The timber growing on an eftate, whereof a 
perfon is tenant for life, may be cut down if in a ftate 
of decay, by order of the Court of Chancery, for the 

benefit 
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benefit of the perfoiis entitled to the inheritance. But 
no damage mull be done to the tenant’for life. 

S <2. A. was tenant for life, remainder to B. in Whitfield v. 

t • Bewitt, . 

tail, as to one moiety, remainder as to another moiety, ^ p. wiij*. 

to an infant. There was timber upon the premifes 
greatly decaying ; whereupon 5., the remainder man, 
brought a bill, praying that the timber that was decay- 
ing might be cut down ; and that the plaintilF, the re- 
mainder man in tail, together with the other remainder 
man, the infant, might have the money arifmg by the 
iale of this timber. On the other hand, the tenant for 
life infifted to have fome fhare of the money. 

Lord Chancellor Talbot ^ — “ ift. The timber, while 
“ Handing, is part of the inheritance ; but whenever 
“ it is fevered, either by the a£t of God, as by tempeft, 

“ or by a trefpafler and by wrong, it belongs to him 
“ who has the firft; eftate of inheritance, whether in 
“ fee or in tail ; who may bring trover for it : -and this 
“ was fo decreed upon occafion of the great wind&ll 
“ of timber on the Cavendijh eftate. 

“ 2dly. As to the tenant for life, he ought not to 
“ have any lhare of the money arifmg by the fale of 
“ this timber j but fince he has a right to what may 
“ be fufScient for repairs and botes, care muft be taken 
to leave enough upon the eftate for that purpofe j 
“ and whatever damage is dpne to the tenant for life, 

“ on the premifes by him held for life, the fame ought 
to be made good to him. 
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** 5dly. With regard to the timber plainly (ie<%yii^, 
it is for the benefit of the peifons entitled to the 
inheritance, that it Ihould be cut down, otherwife it 
is of no ralue ; but this lhalt be done with the appro- 
** badon of the mafter ; and trees, though decaying, 
if for the defence and Ihelter of the houfe, or for 
' ** ornament,, fiiall not be cut down. B.y that is the tei> 
“ nant in tail (and of age) of one moiety, is to have a 
“ moiety <rf the money, fubjed to fuch dedu^<His as 
aforefad ; the other moiety, belonging to the infant, 
mufi be put out for the benefit of the infant on 
“ government or real fecurities, to be approved of by 
“ the mafter.” 

§ 53. The Court of Chancery has alfo permitted 
the timber growing on an eftate, whereof a perfon 
was tenant for life, to be cut down for the purpofe of 
paying of legacies, which were charged upon the 
inheritance. 

ClaxtuV. ^54' -A perfon devifed his eftate to his widow for 
*Vern”i5*. J'entahidcr to jt. B. and his heirs, upon condition 
that he Ihould pay feveral legacies, at the times appointed 
in his will ; and if he did not pay them accordingly, 
remMnder over to another perfon. 

A. B. filed his bill in the Court of Chjmcery, ftating 
that there was a great quantity of timber on the eftate 
which belonged to him ; that he was willing it Ihould 
he fold, and the legacies paid ; but that the widow, 
who had barely an eftate for life, and could make no 
profit thereof herfclf, in •’combination with the other V 

remunder 
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remainder man, defigning to make the pltuntiff forfeit 
his eftate by non-payment of the legacies, had refufed 
him permiflion to fell the timber, though he offered 
fatishi£Uon for any damage*ihe fhould thereby fuftain : 
and therefore prayed that he might have liberty to cut 
down and carry off the timber, and fell it for payment 
of the legacies. The court thought it rfeafonable that 
the plaintiff fhould have liberty to cut’down and take off 
the timber, making fatisfadHon to the widow for break* 
ing the ground, b’r. ; and referred it to the mailer to 
fee what quantity of timber was neceffary to be felled 
for payment of the legacies, *and what might be con* 
veniently fpared. 

S 55* Where the tenant for life has alfo within him* 
felf the next exiftent eftate of inheritance, fubjefl: to 
intermediate contingent remainders, he Ihall not take 
advantage of his own wrong, by cutting down timber ; 
but the Court of Chancery will preferve it for the 
benefit of the contingent remainder men. 

§ 56. The Duke of Belton was tenant for life, with 
contingent remainders to his firfl and other fons, re- 
mainder to Mrs. Orde for life, remainder to her firft 
and other fons, with other contingent remainders over 
(with ellates to trullees to preferve all the contingent 
remainders), remainder to the Duke in fee. Mrs. Ordt 
had a fon bom, who died in a few days after his birth. 
All the contingent remainders bang yet in expeflancy, 
the Duke cut down timber. Mrs. Orde had afterwards 
another fon, who was a> defendant in the caufe. On 

the 
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the queftion to whom this timber Ihquld belong, the 
Lord Chancellor was of opinion, that as it w^as not 
competent for the Duke to cut down timber, in refped 
of his life eftate, he fhould not take advantage of his 
own wrong. That the timber, although by feverance 
became perfonalty, was yet bound, as far as it could 
be, to the ufes of the realty. That the adminiftrator 
of Mrs. Orde*% firft fon was certainly not entitled, the 
child being dead at the time of the timber cut ; neither 
could her fecond fon claim it, for although he had a 
veiled eftate of inheritance, yet /uch eftate was liable 
to be devefted by the Duke’s having a fon ; ‘ his Lord- 
Ihip therefore thought F.obody entitled at prefent, but 
direfted the Duke to pay into Court, to the credit of 
the caufe, the money for which the timber had been 
fold, and the intereft thereof. 

§ 57. With refpedl to wafte by corporations foie, 
fuch as a bilhop, parfon, or vicar ; if fuch perfons cut 
down trees upon the lands of the church, unlefs 
it be for reparations, they may be punilhed for the 
fame in the ecclefiaftical court, and alfo by vTit of pro- 
hibition. Lord Coke has cited a cafe where, upon 
complaint to the lung in parliament that the bilhop of 
Durham had committed wafte, by deftroying the timber 
belonging to his church, a prohibition had ilTued 
againft him. And in another cafe. Lord Coke is re- 
ported to have faid, that if a bilhop cut down and fold 
trees, Snd did not employ them for reparation, and any 
one would move it, he would grant a prohibition out of 
the Court of King’s Bench., ' 


§ 58. The 
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§ 58. The authority of this diBum of Lord Coke has ' Jeffetfony. 

* p . , . , . , £p. Durham, 

been doubted in a modern cafe, m which it was de- i Bof. and P. 

termined by the Court of Common Pleas, that that ‘°5- 
Court had no power to iffue an original writ of pro- 
hibition, to rcftrain a biftiop from committing wafte 
in the poflclTions of his fee, at leaft at the fuit of an 
uninterefted perfon ; and the Court ftemed alfo to 
doubt whether even the Court of "King’s Bench had 
fuch a power. 

It appears, however, that the Court of Chancery has 
this kind of jurifdidion ; for a cafe is reported in 
2 Roll'i Ab. 813. in which I.o^d Keeper Coventry grant- Ackland ». 
ed a prohibition, at the fuit of a patron, againft a pre- 
bendary, for having walled the trees of his prebend. 

§ 59. At common law, tenants for life were not of Accident* 
anfwerable for damages done by fire, whether it arofe 
from accident or negligence. But when the llatute of 
Gloucejler rendered tenants for life anfwerable for wafte 
without any exceptionj it rendered them anfwerable for 
damages done by fire. But now, by the ftatute 6 Ann. 
c. 31. all perfons are exempted from aflions for acci- 
dental fire in any houfe. 

§ 60. By the feventh feflion of this ftatute it is pro- 
vided, that nothing in the afl: fliall extend to defeat or 
make void any contraft or agreement made between 
landlord and tenant. 

In confequence of thi^ claufe it has been held, that Chefterfield 
where a tenant for life, under a fettleraent, covenanted * ConlrR. 

to 
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to keep a houfe in good and fufficient repair, and the 
houfeTsras burned down by accident, he was bound to 
rebuild it. 

It is now become ufual, where it is intended that 
the tenant fliall not be liable to rebuild in cafe of 
accidental fir^, to except it in the covenant to repair. 

§ 61. It has been long ufual, where eftates for life 
are limited by exprefs words, to infert a claufe that 
the tenant for life fliall have the lands “ without im* 
peachment of wafte.” This claufe is of great antiquity, 
and it was, originally hq}d, that k only exempted the 
tenant for life from the penalties of the ftatute of 
Markbridge, but did not give the property of the thing 
wafted. It was, however, afterwards determined, that 
thefe words gave the tenant for life power to cut down 
all forts of timber trees, and to convert them to his 
own ufe : and alfo, that where timber, parcel of a build- 
ing, or timber trees were blown down, they became the 
property of the tenant for life. » • 

§ 62. This claufe does not, however, enable the 
tenant for life to commit w'afte malicioufly, by pulling 
down houfes, or cutting down timber, which ferves 
for ornament or Ihelter, or which is not fit to be felled ; 
for, in that cafe, the Court of Chancery will reftrain 
the tenant for life by injundion. 

§ 65. Lord Bernard, on the marriage of his fon, 
fettled Raby caftle on himfelf for life, without impeach- 
ment of wafte, remainder to his fon for life, 

Lord 
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Lord Bernard having takien fome diflike to his fon, 
got 200 workmen together, and ftripped the caftle of 
the iron, lead, doors, to the value of 3000/. The 
Court of Chancery immediately granted an injun^on 
to flay committing of wafte, in pulling dovm the 
caftle ; and upon the hearing of the caufe^ decreed 
not only the injun£lion to continue, but that the caftle 
ftiould be repaired, and put in the fame condition it 
was formerly in, at the expence of Lord Bernard. 

§ 64. A bill was brought by a remainder man, Pocklinpton 
to reftrain a tenant for life, vithout impeachment of ton,° 5 Bac. 
wafte, from cutting timber in Wejlwood park, improper 
to be felled. 


The Lord Chancellor granted an injun£iion to rt- 
ftrain the defendant from cutting timber which ferved 
for ihelter or ornament ; and alfo any other timber in 
the park, which was not of proper growth to be felled. 
And his Lordfhip declared, that courts of equity had, 
in this refpeCl, eftablilhed rules much more reftridive 
than thofe of the common law, which gave tenant for 
life, without impeachment of wafte, as large a power 
over the timber, as tenant in fee-fimple ; that timber 
might be had for the public ufe. 


§ 65. The hulband of a lady, tvhb was tenant for RoU v. Lord 
life, without impeachment of wafte, pulled down feveral S(^erviiie, 
houfes and outbuildings, and fold the fame j took up 759^ ^ 
lead pipes, and cut down feveral groves of trees, that 
were planted for the Ihelter and ornament of foe 
ihaaftonfooufe. 


Vot-L 


0 


A bill 
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A bill was brought to compel the tenant for life to 
account for the money thus railed, and to put the 
eftate in the fame plight and condition that it was 
before. The defendant deftnurred, infifting that this 
wafte was committed by a tenant for life without im- 
peachment of wafte, and therefore he was not liable 
to be called t?) an account, either at law or in equity 
for what he had done. 

Lord Hardwicke , — Though an a£tion of wafte 
“ will not lie at law for what is done to houfes or 
“ plantations for ornairient or convenience,- by tenant 
“ for life without impe?chment of wafte, yet this Court 
“ hath fet up a fuperior equity, and will reftrain the 
“ doing fuch things on the eftate. 

A»tc, f. 63. “ In Lord Bernard*^ cafe, the Court reftrained him 

* “ from going on, and ordered the eftate to be put in 
“ the fame condition. In Sir Blundel Charleton'& cafe, 
** the Mafter of the Rolls decreed, that no trees fliould 
“ be cut down that were foe the ornament of the 
“ park ; but Lord Chancellor King reverfed that, 
and extended it only to trees that were planted in 
rows. My only doubt is as to the trees that have 
“ been cut down, for if this bill had been brought 
before fuch trees had been cut down, as were for the 
** ornament or fhelter of the eftate, this Court would 
have interpofed ; but here the mifehief is done, and 
“ it is impoflible to reftore it to the fame condition, 
as to the plantations; and therefore it can lie in 
fatisfaftion only ; and I cannot fay the plaintiff is 
entitled to a fatisfaftion for the timber, which is a 

“ damage 
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damage to the inheritance : yet as to the pullmg 
down the houfes and buildings, and taking up the 
“ lead pipes, they may be reftored, and put in as good 
“ condition again.” 

The demurrer was allowed, as to fatisfadion on ac- 
count of timber, but over-ruled as to the* reft. 

§ 66. A bill was brought againft a lady, who was Afton 
tenant for life without impeachment of wafte, to en- i Vef! 
join her from committing further fpoil and deftruflion, 
and for fatisfaftion for the 'damage Ihe had already 
done; fuggefting ftie had cut down fuch timber, as 
was not fit even for repairs, as young faplings, tsfc, 
not leaving a twig on the cftate. 

Lord Hardwkke, after ftating the general doftrine, 
fays, “ It is therefore inferred, that the Courts ought ■ 

“ in general to grant an injunftion againft tenant for 
“ life without impeachment of wafte, for cutting 
“ down any timber not full grown, or proper for 
“ building; or any, the doing of which might be a 

“ fpoil to the eftate in future. Something of that 

“ kind might be wilhed for, but it is, in general, dif- 
“ ficult to attain, and inconvenient to do it ; nor does 
“ it fall within the reafoning of the cafes cited. Was 
the court to take fuch large ftrides, refort muft 
always be had to a court of equity ; for no certain 
“ rule can be laid down, as it cannot be* taken 

“ from the value of the trees, which will differ ac- 

“ cording to the fort and circumftances : nor from 
the purchafe of eftates ; and fomc timber may be 
V for one kind of building, not for others. But 
G 3. • “ th«r 
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“ the reafoning of the cafes of pulling down farm or 
“ manfion-houfes, or trees for ornament or fhelter, 
“ does not come up to this ; for the confequence of 
“ cutting down timber, pefhaps too young, does not 
“ tend to the deftruclion of the thing fettled, although 
“ it tends to its prejudice for a time ; for timber will 
“ grow again in a few years : not fo of houfes. Nor 
“ will young trees planted in avenues pulled down, 

ferve for the purpofes as before ; for, having been 
** put there for the convenient enjoyment of the houfe, 
“ they are confidered as appurtenant thereto, and can 
“ no more be deftroyed by fuch tenant for* life, than 
“ the houfe itfelf. B*at it would be very dangerous 
“ for the court to ufe fuch a latitude as to extend this 
“ to the taking away the profits of the eftate by te- 
“ nant for life, to the prejudice of the remainder 
“ man ; which his eftate for life, without impeach- 
“ ment of wafte, gives him liberty to do.” An in* 
jundion was notwithftanding granted. 

§ 67. An injundion was movtd to reftraij) Mr. 
Bowes, the hufband of Lady Strathmore, who was te- 
nant for life without impeachment of wafte, from cut- 
ing timber, or doing any wafte in the rides or avenues 
to the houfe, or cutting timber that was for lhade or 
ornament to the houfe, and trees unfit to cut as timber. 
Sir Lloyd Kenyon, M. R. granted the injundion, faying, 
it ought to include every thing ufeful or orn amen tal to 
the htmfe. A ride through a wood is more conftitu- 
tive to the beauty of the place ; and he thought him- 
felf bound to grant an injundion as to the ornamental 
^ trees, though they ihould not be planted trees, but 

trees 
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trees growing naturally, and to extend it to cutting Vide Pie« 
young faplings, and trees not fit to cut as timber. i 

§ 68. A tenant for li^e without impeachment of t Atk. 383. 
wafte, is, notwithftanding, obliged to keep tenants 
houfes in repair, and lhall not fuflfer them to run to 
ruin. 

§ 69. The privilege given by the words, without le annexed to 
impeachment of wafte, is annexed to the privity of 
eftate, and determines with it. Thus, Lord Coke fays, 11 Rep. 83 
if a leafe is made to one for the term of another’s life, 
without impeachment of wafte, the renyiinder to him 
for his own life, now Ke is punflhable for wafte, for the 
firft eftate is gone and drowned. 

§ 70. It is laid down by the Court of Common W.Jone»,ji, 
Pleas, in 22 Jac.y that if a tenant for life without 
impeachment of wafte, makes a leafe for years, and the 
leflee for years commits wafte, the perfon in remainder 
fhall not have an aftion for wafte ; for this leafe was 
derived out of the eftate for life privileged, and if wafte 
lies, it lhall be brought againft the tenant for life who 
made the leafe ; and he was difpunilhable. 

§ 71. Where the claufe without impeachment of Dickens R. 

_ qq 

wafte is reftrained by the words, “ except voluntary 
wafte,” the tenant is punilhable for wilful wafte j and 
has no intereft in the timber, othenvife than the maft 
and fiiade, and necefiary botes. Per Lord Hardwicke. 

G3' 


5 72. Some 
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Titl^ lil. Ejlaf'e for Lift. § 

§ 72. Some cafes have arifen where eftates for lift? 
have been devifed, with partial powers of committing 
wafte ; and the Court of Chancery has interpofed to 
reftrain the devifees from atsifing fuch powers. 

§ 73. Lands were devifed to a perfori for life, with 
power to cut down fuch trees as four perfons, named 
in the will, Ihould allow of, or dire^ by writing. All 
the truftees being dead. Lord Northington decreed, 
that the power of cutting timber remained, but the 
Court would preferve the check ; and therefore it was 
referred to the mafter tq, fee what trees were fit to be 

I 

cut down. 

§ 74. Mr. Dummer devifed his eftate at Craribury to 
his wife for life, and in a codicil fays, “ Whereas, by 
“ my will, my wife cannot cut any timber, now my 
will and mind is, that fhe may, during fo long time 
as flie may continue my widow, cut timber for her 
“ own ufe and benefit, at feafonable times in the 
year.” 

Mrs. Dummer, under this power, made contraQs for, 
and began to fell timber. The perfon in reverfion 
applied for an injunftion to flay the cutting of orna- 
mental ^mber, or fuch as ferved for Ihelter to aiiy of 
the manfion-houfes, and alfo of young trees not come 
to maturity. The Mafier of the Rolls ex parte, niaide' 
an order to flay the cutting of any timber whatever, 
until aiiTwer. 
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On a motion to difcharge this order. Lord Thurlow 
utterly rejeflied the idea that fhe was to cut for her 
own ufe on the eftate, or for eftovers only ; and thought 
that fhe was entitled, not merely to cut timber which 
would fuffer by Handing, V>ut every thing which could 
fairly be called timber ; although fhe could not cut fuch 
flicks as would only make paling or feplins, not proper 

i 

to be cut as timber. 

§ 75. Lord Hardwicke has faid, that where there is 
tenant for life, without power of committing wafle, re- 
mainder to another for life, without impeachment of 
wafle, remainder in fee ; tlie Court will not fuffer an 
agreement between the two tenants for life to commit 
wafle, to take place, againfl the remainder man ; 
before the time comes when the fecond tenant for 
life’s power commences. 

§ 76. Another incident to an eftate for life is, that* 
in cafe the tenant dies before harveft time, his executors 
will be entitled to the crop then growing on the lands, 
as a return for the labour and expence of tilling the 
ground ; which the law calls emblements. 

§ 77. This rule extends to every cafe where the 
eftate for life determines by the aft of God, or by the 
aft of the law ; but not to thofe cafes where the eftate 
is determined by the aft of the tenant. Thus, if a 
woman holds lands durante viduitate^ (which is an 
eftate for life), and fows them, and afterwards marries; 
(he will not be entitled to emblements, becaufe her 
eftate determined by her own aft, 

G 4 
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§ 78. If a leafe be made to a huiband and wife 
during the coverture, and the hufband fows the lands, 
and afterwards they are divorced caufa pracontraSlust 
the huiband will be entitled to emblements ; for al- 
though the fuit is the a£t of the party, yet the fentcnce 
which diflblves the marriage, is the judgement of the 
law, et judicium redditur in invitum. 

§ 79. The under-tenants of perfons feifed for life 
have ftill greater advantages, refpefting emblements, 
than even their leflbrs ; for in cafes where an eftate 
for life determines by the aft of the tenant, the under- 
tenant lhall notwithftanding h^ve the crops which he 
has fown. 

§ 8a The word emblements only extends to fuch 
vegetables as yield an annual profit ; fo that if a perfon, 
who is tenant for life, plants young fruit trees, or 
‘young oaks, alhes, elms, £stV., or fows the ground 
with acorns ; his executors will not be entitled to 
them. But it has been determined, that if a tenant 
for life dies in Augujl^ before feverance of the hops, 
his executors lliall haye theni, though growing on 
ancient roots, 

§ 81. The advantage of emblements is extended tp 
the parochial clergy (who are all tenants for life) by 
the ftatpte 2S Hen. 8. c. 11, f. 6. which ena&s, that 
in cafe any incumbent happens to die, and before his 
death hath caufed any of his glebe lands to be manured, 
and fown at his proper coils and charges, with any 
com or grain } that then all and every the fame in- 
cumbents 
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cumbents may make and declare thdr teftaments of all 
the profits of the com growing upon the fame glebe 
lands, fo manured and fown. J^. If the incumbent 
dies inteftate, whether his adminiftrator will be entitled 
to the emblements ? 

§ 82. In all real aftions, a tenant forjife may pray 
in aid, or call for the alliftance of the perfon entitled 
to the inheritance, to defend his title ; becaufe the 
tenant for life is not fuppofed to have in his cuftody 
the evidences neceffary to eftablilh the right of the 
inheritance. 

§ 83. It is laid d6wn in a modern cafe, that when 
deeds are in the hands of a tenant for life, the Court 
of Chancery will not take them out of his hands ; 
but when they are not in his hands, the court will not 
order them to be delivered to him. 

§ 84. Another incident to an eftatc for life is, 
that it is fubjeft to merge in the inheritance j and^ 
therefore, whenever the tenant for life acquires the 
abfolute property or inheritance of the land, the 
eftate for life bccopies merged, and loft in the fee- 
fimple* 

§ 85. An eftate four outer vie, will alfo merge in 
an .eftate for a man’s life, the latter being the moft 
valuable. Thus, if an eftate be limited to a perfon for 
the life of another, remainder to him for his own life, 
the firlt e^te is merged* 
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Title III. E^aie for Life. § 8^—89. 

§ 86. An eftate for life is not capable of being in- 
tailed ; for all eftates tail muft be eftates of inheritance : 
and, therefore, where an eftate for life or lives is limited 
to a perfon, and the heirs of his body, the latter words 
only operate as a defeription of the perfons who lhall 
take, as fpecial occupants, during the life or lives for 
which the eftate is held ; and the grantee takes the ab- 
folute property of the eftate, and may difpofe of it by 
deed, and alfo (I conceive) by his will. 

§ 87. Tenant for life is only obliged to keep down 
the intereft of the incumbrances affedting the inherit- 
ance. And ’t has been lately determined,’ that the 
rents and profits of an eftate for life, muft be applied, 
not only in the payment of all intcreft due during the 
pofleffion of the tenant for life, but alfo of all intereft 
due before the commencement of that eftate. 

§ 88. A tenant for life is not, however, fubjed to 
the payment of any part of the principal money 
charged upon the inheritance : and, therefore, where 
a tenant for life pays off an incumbrance, charged on 
the inheritance, he becomes a creditor on the eftate 
for the fum paid ; for, otherwife, he muft be fuppofed 
to have paid it for the benefit of the perfons entitled to 
the inheritance. But if a tenant for life docs any a£f 
which Ihews an intention of paying off the charge, for 
the benefit of the inheritance, he will not, in th;it (Sife, 
be deemed a creditor, 

§ 89. By the common law, where a perfon was 
tenant pur auter wr, pr had an eft?ite limited to him- 

m 
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felf only, without mentioning his heirs, for the life of 
another, and died during the life of c^ui que vie ; 
the perfon who firft entered on the land after his 
death, might lawfully reiain the poffeffion thereof, 
as long as the cejiui que vie lived, by right of oc- 
cupancy. 

§ 90. The reafon that occupancy took place in this 2 Comm. 359. 
inftance, was, becaufe the land belonged to nobody. 

It did not revert to the grantor, for he had parted with 
all his intereft, as long as the cejiui que vie lived. It 
did not e^heat to the lord, far all efcheats muft be of 
the abfolute and entire fee. ft did not iJelong to the 
grantee, for he was dead, ft did not defcend to his 
heirs, for there were no words of inheritance in thd 
grant ; nor could it veil: in his executors, for they 
cannot fuccecd to a freehold. The land, therefore, 
having no legal owner, the law of nature took place, 
and gave it to the firft perfon who could enter upon it, 
as occupant. 

§ 91. If, however, an eftate, pour outer vie, vras 2 Roll.Ab. 
granted to a man and his heirs, or the heirs of his y^ugi, jq, 
body, during the life of another perfon, no general 
fight of occupancy could arife; -and the heir of fuch 
grantee might, and ftill may, enter on the death of his 
anceftor, and hold the poffeffion ; and is ftill called, ill 
1^, a fpecial occupant, as having a fpeci^ eiclufivd 
i%Kt, by the terms of the original grant, to' dttes Upiorii 
and occupy the lands, during the fefidue of the eftate* 
granted, 


§ 92. ft 
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Title in, 'Ejime for Life, § 92 — 94. 

§ 92. If an eftate be granted to a perfon, his heirs, 
executors, adminiftrators, and aligns, during the life 
of another, and he dies inteftate, during the life of the 
cejiui que vie, his heirs lhalLtake as fpecial occupants, 
in preference to his executors or adminiftrators. 

§ 93. If a^eafe be made of land to f. S., his exe- 
cutors, adminiftrators, and aftigns, during the life of 
B., the executors of J, S. lhall be the fpecial occu- 
pants, if he dies in the life of B. For, although it is 
a freehold, which, in courfe of law, would not go to 
executors, yet they may be defigned, by the particular 
words in the ,^rant, to take as occupants : and fuch 
defignation will exclude the occupation of any other 
perfon 5 becaufc the parties themfelves, who originally 
had the poffeflion, have filled it up, by this appoint- 
ment. 

§ 94. The right of general occupancy is now taken 
away by the ftatute 29 Car, 2. c. 3., which enafts, 
that where there is no fpecial occupant, in whom the 
eftate may veft, the tenant pour auter vie may devife it 
by will, or it fhall go to his heir, as fpecial occupant, 
and be affets j and if no fpecial occupant, it fhall go to 
his executors or adminiftrators, and be affets in their 
hands for payment of debts. And, by the ftatute 
14 Geo, 2. c. 20., which enafts, that an eftate of this 
kind fhall veft, not only in the executors, but alfo in 
the adminiftrators of the tenant pour auter vie ; and 
fhall go in a courfe of diftnbution like a chattel 
intereft. 


§ 95, Eve7 
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§ 95. Every tenant for life has a right to the full Power of Te- 
ufe and enjoyment of the land, and of all his annual hu ' * 
profits, during the continuance of the eftate. He has 
alfo a power of granting Ms whole eftate and intereft, 
or any eftate or intereft lefs than his own. But if he 
conveys away a greater eftate or intereft, it muft ne- 
cdfarily be void, upon the principle, fhat nemo dat 
quod non habet ; and fuch conveyance will operate, in 
many cafes, as a forfeiture of his eftate, as will be 
fhewn in a fubfequent part of this title. 

§ 96. But, where the perlbn who is entitled to the 
inheritance is a party to the. conveyance, there the 
tenant for life may convey a greater eftate than his 
own. 

§ 97. Eftates for life are ftill confidered, in fome What Afts 
refpe£ts, as ftrift feuds, being forfeitable for many of ’Forfeiture.^ 
the reafons for which feuds were formerly forfeited. 

Thus, where a tenant for life takes upon him to con- Wright’s, 
vey a greater cflate or’intereft than that which he has, Gilb. Ten. 
whereby the reverfion or remainder is diveftcd, fuch 3®- 
conveyance will operate as a forfeiture of his eftate for 
life. Becaufe it is a renunciation of the feudal con- 
nexion between him and his lord ; and the perfon 
in remainder or reverfion may enter for the forfeit- 
ure. 

S 98. Alienations of this kind may be eitfier by 
deed, or by matter of record. By deed, as if a tenant , i„ft. 
for life makes a feoffment ip fee to a ftranger ; it is 
a fiwfeiture. So, if there be tenant for life, remainder 

for 
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for life, and both the tenants for life make a feoffment 
in fee to a ftranger, it is a forfeiture of both their 
effates. There are, however, feveral modern modes of 
conveyance, which do not divell the eftates in remain- 
der or reverfion, and therefore have not the effeft of 
creating a forfeiture of an eftate for life. 

By matter of record; as, where a tenant for life 
levies a fine, or fuffers a recovery, fuch affurances will, 
in general, operate as forfeitures of the eftate for life, 
unlefs the perfon in remainder or reverfion is a party 
to thofe affurances. 

u 

66. 5 99* Tenant for life may alfo forfeit his eftate, 

by difclaiming to hold of his lord, or by aflirming, 
or impliedly admitting the reverfion to be in a 
ftranger. 

This doftrine is grounded on a rule of the feudal 
law, that, if a vaffal denied the tenure, he forfeited 
, 8, his feud. Now, this denial may be when the vaffal 
claims the reverfion himfelf, or accepts a gift of it 
from a ftranger, or acknowledges the reverfion to be in 
a ftranger ; for, in all thefe cafes, he denies that he 
holds the feud from the lord. But as, by the feudal 
law, the vaffal was to be convicted of this denial, fo, 
in our law, thefe aflis which plainly amount to a de- 
nial, muft be done in a court of record, to make them 
a forfeiture ; for fuch aQ: of denial appearing on re- 
cord, is equivalent, and equally conclufive, as a con- 
viftion upon folemn trial ; and all other denials that 
might be ufed by great lords for trepanning their 
8 tenants, 
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tenants, and for a pretence to feize their eftates, were 
by our law rejeded: for fuch contritions might be 
made by great lords, where there was no juft caufe ; 
but the denial of the tenuit upon record, could never 
be counterfeited or abufed to any injuftice. 

§ loo. If, therefore, tenant for life be ’diffeifed, and Idem. ^ 
bring a writ of right, this is a forfeiture of his eftate : * “ * 
becaufe, by fuing a writ of right, he admits the rever- 
fion in fee to be in himfelf, and, by confequence, de- 
nies that he holds over. So it is, if, in a writ of right 
brought againft him, he fiiould join the mife on the 
mere right j for, by taking upgn himfelf*the privileges 
of tenant in fee, he admits the inheritance to be in 
himfelf, which is a denial of the tenure. 

§ 1 01. If a ftranger brings an aftion of wafte againft i 
tenant for life, and he pleads mil wajle fait in bar to ^^3. 
the action, this is a forfeiture ; becaufe, by this plea, 
he admits the ftranger to be the proper perfon to pu- 
nifh the wafte, if there had been any committed. 

§ 102. If the demandant in a real adion recovers idem 
againft the tenant for life, by default, or nient dedire, 
or by pleading covenoufly to the dilherifon of the per- 
fon in reverfion, thefe are forfeitures of his eftate; 
for tenant for life is entrufted with the freehold, and is 
to arifwer to ftrangers praicipes, and defend his own, 
as well as the reverfioner’s intereft. But when hb gives 
way to the demandant’s a£lion, he admits the right of 
the reverfion to be in him, and by confequence denies 
any tenure of his reverfioner ; which is a forfeiture. 

§ 103. If 
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5 103. If tenant for life prays in aid of him in re* 
verfion, and has it granted to him, and J. S. comes into 
court without procefs, and fays he is the perfon of whom 
aid is prayed, and that he i& ready to join in aid, but 
the tenant for life denies him to be the perfon, and is 
adjudged to anfwer foie ; if this be the perfon who has 
the reverfion, the tenant for life has forfeited his eftate 
by his denial of him. So it is, if the tenant for life 
had at firft prayed in aid of a ftranger. 


TTLE 
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TITLE IV. 

ESTATE TAIL AFTER POSSIBILITY OF ISSUE 
EXTINCT. 


f I . I/ow this EJlate arifes. 

8 . It has fomr ^alities of an 

EJlate Tail, 

9. ^nei others of a hare EJlate 

for Life, 


§ 10. This Tenant is rejlrained 
from malicious Wajle. 

13. Ills Privileges cannot he 
grofited over. 


Seftion i. 

■fT^E now come to treat of thofe eftates for life, How thi* ' 
which are derived from the operation pf fome ardej 
principle of law. Of thefe the firft is called an ejlaie 
tail after pojfihillty (f ijfue extinCl ; and is thus de- 
feribed by Littleton : — “ Where tenements are given Lit. f. 32. 

“ to a man and to his wife, in efpecial tail, if one of 
“ them die without ilfue, the furvivor is tenant in tail 
“ after poffibility of ilfue extindl.” 

§ 2. “ So if they have ilfue,. and the one die, id. 

“ albeit that during the life of the ilfue, the furvivor 
“ lhall not be faid tenant in tail after poffibility of 
“ ilfue extinft, yet if the ilfue die without ilfue, fo as 
there be not any ilfue alive, which may inherit^by 
“ force of the tail, then the furviving party of the 
“ donees is tenant in tail after poffibility of iffue 
« extina.” 

Vox. I. 


H 


§ 3. « Alfo, 
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% 3. “ Alfo, if tenements be given to a man and 
to his heirs, which he (hall beget on the body of 
his wife ; in this cafe the wife hath nothing in the 
** tenements, and the hdfband is feifed as donee in 
“ fpecial tail. And, in this cafe, if the wife die with- 
“ out iffue, of her body begotten, by her hufband, then 
** the hufbbxd is tenant in tail after poflibility of iffue 
extinft.’* 

§ 4. “ And note, that none can be tenant in tail 
“ after poflibility of iffue extinft, but one of the donees 
** or the donee in efpecial tail. For the donee in 
“ general tail cannoj be faid to be tenant in tail after 
“ poflibility of iffue extind, becaufe always, during 
“ his life, he may, by poflibility, have iffue, which 
“ may inherit by force of the fame intail. And fo, in 
“ the fame manner, the iffue which is heir to the 
“ donees in efpecial tail, cannot be tenant in tail 
“ after poflibility of iffue extind, for the reafon 
“ above faid.” 

§ 5. Nothing but a moral impoflibility of having 
iffue can give rife to this eftate ; Thus Lord Coke fays, 
“ If a man giveth land to a man and his wife, and to 
** the heirs of their two bodies, and they live till each 
" of them be an hundred years old, and have no iffue ; 
“ yet do they continue tenants in tail, for that the law 
feeth no impoflibility of having children.” 

# 

5 6. The impoflibility of having iffue mull proceed 
from the ad of God, and, not from the ad of the 
parties j for if lands be ’given to a man and his wife, 

and 
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and to the heirs of their two bodies, and after they are 
divorced, caufa pracentrailus, or confanguinitath, or 
affinitatis, their eftate of inheritance is turned to a 
joint eftate for life ; and although they had once an 
inheritance in them, yet for that the eftate is altered, 
by their own act, and not by the ack of God^ viz. by 
the death of either party without iflue, Ihey are not 
tenants in tail after polfibility of iflue exdnft. 

§ 7. A perfon may be tenant in tail after poflibility n Rep.8itf. 
of iflue extind of an eftate in remainder, as well as of 
an eftate ip pofleflion. And, therefore, if a leafe for 
life be made to A. , remainder ^to B, and* his wife, in 
fpecial tail, and B. dies without ifliie, his wife will 
immediately become tenant in tail after poflibility of 
iflue extinft of this remainder. 

S 8. This eftate, though ftriftly not more than an i* has fome 
eftate for life, yet partakes, in fome circumftances, of 
the nature of an eftate tail ; for a tenant in tail after Tail, 
poflibility of iflue extinfk has eight qualities or privi- 
leges in common with a tenant in tail. 

I. He is difpunifliable for wafte, becaufe he con- 
tinues in by virtue of the livery upon the eftate tail ; * 
and having once had the power of committing wafte, 
he fliall not be deprived of it by the z& of God. 

It is faid hy Wrayt Ch. Juft, that if tenant i^tail 4 Rep. 634. 
after poflibility of iflue extinfk fells the trees, the 
perfon entitled to the inheritance ihall have them. 

*H 2* For, 
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For, inafmuch as he has but a particular eflate for life 
in the land, he cannot have an abfolute intereft in the 
trees ; but he {hall not be punilhed in wafte, becaufc 
his original eflate is not within the flatute of Glovcejier. 
1 Roll. Rep. But this is denied by Lord Coke, who is reported by 

Roll to have faid, that at common law, this tenant had 

% 

a fee, and, confequently, full power to fell and dif- 
pofe of the trees : and notwithftanding the flatute 
( De donis ) has made the eflate to be only for life, 
yet the privilege and liberty is not taken away. 

2. He fhall not be cbmpellable to attorn# 

3. He fhall have not aid of the perfon in rcverfion ; 
becaufe he having originally the inheritance by the firfl 
gift, has likewife the cuflody of the writings which arc 
necelfary to defend it. 

4. Upon his alienation, ao writ of entry in conjimili 
tafu lies. 

5. After his death, no writ of intrufion lies. 

6. He may join the mife in a writ of right, in a 
fyecial manner. 

7. In a pracipe brought by him, he fhall not name 
himfelf tenant for life. 

8. In a brought againfl him, he fliall not 

be named barely tenant for life. 


$ 9. There 
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§ 9. There arc, however, four qualities annexed to 
an eftate tail after poffibility of ilfue extind, which 
prove this eftate to be, in forae refpefts, no more than 
an eftate for life. 

1. If the tenant makes a feoffment in fee, this is a 
forfeiture ; becaufe having no longer a.defcendible 
eftate in him, he cannot transfer it to another, with- 
out the prejudice and diftierifon of the perfon in re- 
mainder. 

2 . If an eftate in fee or in tail defcends upon him, 
the eftate t*ail after poftibility of iffue extinft is merged. 

3. If he is impleaded and makes default, the perfon 
in reverfion fhall be received, as upon the default of 
any other tenant for life. 

4. An exchange between tenant in tail after pofTi- 
bility of iffue extinct, and a bare tenant for life, is 
good ; for, with refpecl to duration, their eftates 
are equal. 

§ 10. Although tenant in tail after poftibility of 
iffue extinft has a power of committing wafte, by the 
common law ; yet the Court of Chancery, following 
the rule adopted in the cafe of tenant for life, without 
impeachment of wafte, will reftrain perfons, feifed of 
this kind of eftate, from pulling dowm houfes, cutting 
down trees planted for fhelter or ornament j or*“ my 
other kind of malicious wafte. 

113. 
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7 itk IV. EJiate Tail e^er fojftbilii-j. § 1 1— 14. 

Abraham ▼. $ 1 1. A woman, being tenant in tail after poilibility, 

R. having married again, her fecond hufband felled 
53- ^ fomc trees in a grove that grew near, and was an 

68. ornament to the manfion houfe, and having an intent 

to fell the reft, the perfon in remainder preferred his 
bill, to reftrain her from felling thofe trees, and to have 
an injun£ti6n to ftay the committing of wafte. The 
cafe, after long argument, was referred } but the Lord 
Chancellor difeovered his inclination fortiter for grant- 
Anon, ing an injundion. And in a fubfequent cafe of the 
feme kmd, an injuntuon was granted. 

§ 12. On a motion for an injundfion to ftay a 
jointrefs, tenant in tail after poflibility, from commit- 
ting wafte, it was urged, that fhe, being a jointrefs 
within the ftatute ii Hen. 7., ought in equity to be 
reftrained from cutting timber, that being part of the 
inheritance, which by the ftatute flie is reftrained from 
aliening. And the Court granted an injundlion 
againft wilful wafte in the feite of the houfe, and 
pulling down houfes. 

HisPrivileges § 13. The privileges which a tenant in tail after 
^r»nted*over. poAihility of iflue extinct enjoys over a bare tenant 
1 Inti. 28 a. for life, arife from the privity of eftate, and becaufe 
the inheritance was once in him : he cannot, there- 
fore, grant them over to another, fo that his grantee 
will be but bare tenant for life. 

Agee’s cafe, §14. Thus, where a tenant in tail after poflibility 
8 on. 241. extinft granted over his eftate to another, the 

grantee 


278. 
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grantee was compelled to attorn^ as a bare tenant fot 
life ; and fo to be named in a writ of quid juris 
clamat : for, although it were true that a tenant In 
tail after poffibility of iflue.exdna, was not compellable 
to attorn, yet that was a privilege annexed to his per- 
fon, and not to the eftate ; but, by the affignment, the 
privity was altered, and the privikge gone.-^ 


H4 
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Origin of FJi^tes by the Curtefy^ and Circurnftances re- 
quired to their Exijience. 


CHAP. II. 
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6f what Things a Man may be Tenant by the Curtefy^ 
and of the jN^ature of this Ejiate. 


CHAP. I. 

Origin of Ejiates by the Curtefy, and Circutnftances re- 
quired to their Exijienee. 


§ I. Onpn of Curtefy, 

6 . Defcriptlon of. 

8. Circumfances necejfary, 

9. Marriage, 

10. Seftn, 

19, Jfue. 


J 2*0. It muji he horn alive, 

22. And capable of inheriting 
the EJlate, 

26. Death of the IVife, 

27. Who may he Tenants by 

the Curtefy, 


Sedion i. 

Onjrin of 'HE fecond eftate for life derived from the com- 

Curtefy. " mon law, is that which a hufband acquires in hie 

wife’s lands after her death ; and is called an Ejiate by 
the Curtefy of England. Littleton fays, that this eftate 

is 



Title V. Curtefy. Ch.\. § i — 4. 105 

is fo called, becaufe it is peculiar to England ; but this 
is clearly a miftake ; for the cuftom, that a hufband 
fllould retain the lands of his deceafed wife, prevailed 
among the northern nations long before it was adopted 
in England. 


§ 2- Among the laws of the Almains 'or Germans^ 
by which the inhabitants of the northern parts of 
France were governed, is the following : “ Si qua mu- 
“ Her quce hareditaicm paternam habet, pojl nuptum 
“ prcgnans peperit puerunt, ct in ipfa bora mortua fuerity 
“ et infans vivas remanferit aliquanto /patio, vel unius 
ut pojfit aperire oculosj et vidcre <ulmen dotnus^ 
et quaiuor parktesj et prfiea defim^lus fuerit^ bcere^ 
ditas mater na ad pair cm ejus peri incat d* 


LIiidebroiT 
L!. Alcinaru 

Jjalaz. vol. J. 
p.e?. 


§ 3, When the cuftoms of the Normans were reduced 
into writing, this law was inferted among them, and is 
thus exprelTed in the Latin traiiflation of the grand 
Couftumiern Confutiiido enini in Normania ex anti- Cha. 121* 
“ quitate approbaia^ quod fi qiiis uxore?n habucrit ex 
“ qua haredem aliquam procreaverity quern naUm vivum 
‘‘ fuijfe conjiiterit^ five vivai^ five decejjirity tot urn feo- 
dum quod maritus pojjidebat^ ex parte uxoris fiue^ i€?n^ 
pore quo decejfcrit^ ipji marito^ quamdiu ab aim cejfa- 
bit nuptiis^ remanebitl* 

§ 4, There can be no doubt, but that this cuflom 
was firft introduced into England by the Norman con- 

■ .am 

queror, or fome of his immediate defcendants ; as no 
traces of it are to be found in the Englijh law, prior to 
the eftabliihmeat of the Normans. 


It 
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It is faid, in Horne’s Mirror^ to have been intro, 
duced by Hen. 1. It was certainly well known in 
the time of Hen. 2., as there is a full account of 
it in the treatife that bears the name of Glanville, 
which was written in the 34th or 35th of that prince’s 
reign. 

§ 5. Lord Hale, in his hiftory of the common law, 
c. 9., mentions, that Hen. 3. fent a writ to Ireland for 
the purpofe of eftablilhing the law refpefting curtefy, 
in which it is thus explained : “ Cum igitur confuetudo 
et lex Anglia fiierit, quod ft aliquis defponfaverit ali- 
quam mulwrsm. Jive viduam, five aliam, hareditatem 
“ habentem, et ipfe pojlmodum ex ea prolem fufcitaverit, 
cujus clamor auditus fuerit infra quatmr parietes, 
“ idem vir, ft fupervixerit ipfam uxorem fuam, habebit 
“ tota vita fua cujlodiam harediiaiis uxoris fua, licet ea 
“ forte habuerit hceredem de primo viro fuo qui fuerit 
“ plena atatis.” 

§ 6. An ellate by the curtefy of England is thus 
del’cribed by Littleton, § 35. : “ Where a man taketh 
“ a wife feifed in fee-fimple, or in fee-tail general, or 
“ feifed as heir in fpecial tail, and hath iflue by the 
“ fame wife, male or female bom alive, albeit the 
“ iflue after dieth or livcth, yet, if the wife dies, the 
“ hulband Ihall hold the land during his life, by the 
“ law of England.” 

§ 7. By the cuftom of Gavelkind, a hulband who 
furvives his wife, is entitled to a moiety of his wife’s 
lands, whether he has iflue or not ; but which, in 

confornuty 
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conformity to the cuftom of Normandy ^ he can only 
hold fo long as he continues unmarried. 

§ 8. Littleton's defcription of curtefy points out 
four circumftances, as abfolutely neceflary to the exift- 
ence of this eftate: namely, marriage, feifin of the 
wife, iffuc, and death of the wife. 

§ 9. As to the marriage, it mull be ftriftly legal ; 

that is, it mult be between perfons capable, by the 

laws of England^ of contrafling matrimony together ; 

and the cpremony mull be performed according to the 

rules of the church, ^d the laws of thetealm. 

*> 

It Ihould, however, be obferved, that although where 
a marriage is ipfo fa£lo void, the hulband does not ac- 
quire a title to curtefy ; yet, if the marriage is only 
viodable, and is not annulled during the life of the 
wife, the hulband will be tenant by the curtefy. For 
no marriage is voidable by the eccleliallical courts after 
the death of either of the parties. 

With refpeft to the mode of proving the fafl of 
marriage, it will be Hated in Title 6., Dower, 

§ 1 0. As to the feiiin of the wife, or of the huf- 
band in right of his wife, it is a circumllance abfolutely 
neceffary ; and with refpefl to coporeal hereditaments, 
there mull be a feifin in deed, to entitle the hulband 
to curtefy. Thus, Lord Coke fays : “ If a man dieth 

feifed of lands in fee-fimple, or fee-tail general, 
“ and thofe lands defeend Ito his daughter, and Ihe 

“ taketh 
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“ taketh hufband and hath iflue, and dieth before any 
“ entry, the hulband lhall not be tenant by the 
“ curtefy ; and yet, in this cafe, Ihe had a feifm in 
“ law j but if Ihe or her »hu{band had during her 
“ life entered, he fliould have been tenant by the 
“ curtefy.” 

Perk. f. 430. It is that in a cafe of this kind, if the huf- 

Stud. 

Dial. 2. C.25. band had gone towards the land, and done every thing 
in his power to make an entry, it would not be 
fufRcient, unlefs he adually entered during the life 
of his wife. 

§11. The time when the feffin of the wife com- 
mences, whether before, or after ilTue had, is imma- 

1 Inft. 30 a. terial. Thus, Lord Coke fays, if a man takes a wo- 
man feifed of lands in fee, and is difleifed, and then 
has iflue, and the wife dies, he lhall enter and hold 
by the curtefy. So, if he has iflue which dieth before 
the defeent of lands on his wife. 

I Tnft. § 1 2. Lord Coke fays, that if a woman tenant in 

tail general, makes a feoffment in fee, and takes back 
an eftate in fee, and marries, has iflue, and dies, the 
iflue may, in a formedon, recover the land againft his 
father ; becaufe he is to recover by force of the eftate 
tail as heir to his mother, and is not inheritable to 
his father. 

Mr. Hargrave has obferved upon this paflage, that 
the hulband could not have curtefy in refped of the 
fee, becaufe that was defeated by the fon’s recovery in 
7 the 
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the fonnedon ; nor in refpe£l of the tail, becaufe the 
wife’s feoffment before the marriage had difcontinued 
it, and, confequently, there could be no feifm of it 
during the marriage. 

S 13. It has been already Hated, that the.poffeffion Tit. i. f, 39. 
of a leffee for years, is the poffeffion of the perfon to 
whom the inheritance defcends, even before the re- 
ceipt of rent ; fo that, if lands let for years, defcend 
upon a married woman, although Ihe lives beyond the 
day on which the rent becomes due, without receiving 
it, yet her hufband will be entitled to curtefy. 

§ 14. On the death of /J. 5 mv//, an eftate tail de- DeGray, v. 
fccnded to his filler Alice Richardfon^ who was mar- 
tied, and had iffue. The eftate was let on leafes for 
years, and the rents were payable at Michaelmas and 
Lady Day ; but the tenants were greatly in arrear at 
the death of H. Sewell. 

Alice Richardfon did not receive any of the Lady 
Day rents, though Ihe lived four months after that 
time, nor did any other perfon receive rent during 
her life. 

The queftion was, whether her hufband was entitled 
to be tenant by the curtefy. 

Lord Hardwicke obferved, that the poffeffion of jhe 
leffee for years being the poffeffion of the brother, he 
died feifed ; and his filler became alfo feifed, immedi- 
ately on his death. If Ihe hlid died before Lady Day, 

there 



no 


ilnft. 15 «. 


Vide Tit. 29. 


Tit. 3. f.8. 
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there would not have been a doubt of the hufband’s 
right to Gurtefy, becaufe he could do nothing until 
the rent became due. And Lord Coke fays, if lands 
let for years defeend on afi elder brother, who dies 
before enti^ or receipt of rent, yet he has fuch a feifin 
or poJfeJJi(i fratris, as will make the eftate defeend to 
a filler of the whole blood, in exclufion of a younger 
brother of the half-blood, becaufe the polTeffion of the 
lelfee for years is the polTelfion of the elder brother, 
fo that he is aftually feifed of the inheritance : and 
th* cafe of half-blood is (;onftrued more ftriftly than 
that of curtefy. The only objedion arifes ir. the neg- 
led of the hulband ip not dillraining for the rent, 
which became due at Lady Day. The receipt of rent 
would have amounted to an adual feifin ; and if the 
reprefentatives of the brother had received any rent 
during the life of the wife, it would have been a ma- 
terial objedion, but no part of the rent which accrued 
after the death of the brother was ever received by the 
wife, or by any other perfon ; fo that the polTeffion of 
the leflee was the polTeffion of the wife, nor could 
there be any other, without making the htilband a 
trefpafler. 

It was decreed, that the hulband was entitled to be 
tenant by the curtefy. 

§ 15. It has alfo been Hated, that a devife to exe- 
cutors for payment of debts, does not prevent the de- 
feent of the freehold and inheritance : from whence, 
it follows, that in a cafe of this kind, the hulband will 
be entitled to curtefy. 


§ iC. A perfon 
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§ 16. A perfon who had ilTue a daughter, devifed 
his lands to his executors for the payment of his debts, 
and until his debts were paid. The executors entered. 
The daughter married, liad iffue, and died. It was 
refolved that the hulband Ihould be tenant by the 
curtefy. 

§ 1 7. Where the eftate of the wife is let for life 
before the marriage, the hulband cannot acquire a 
feifin thereof, and will not therefore be entitled to 
curtefy. If a rent is referved, it I'eems doubtful whe- 
ther the hulband will be entitled to it ; for, in a limi- 
lar cafe. Lord Coke was of opinion that die wife Ihould 
not have dower. 

§ 18. With refpeft to the feifin which is neceflary 
in incorporeal hereditaments to give a title to curtefy, 
it will be Hated under Title 21. Advowfon, and the 
fubfequent titles. 

§ 1 9. The third circumllance required to the exift- 
ence of an eftate by the curtefy, is ilTue ; after which, 
the hulband was formerly allowed to do homage alone, 
and was called tenant by the curtefy initiate. Such 
iffue mull, however, have • the following qualities to 
entitle the hulband to curtefy : ift. It mull be born 
alive ; 2d, It mull be bom in the life-time of the mo- 
ther ; and, 3d, It mull be capable of inheriting the 
eftate. 

$20. By the old law, it was deemed neceffary that 
ftie child Ihould be heard to tryj and this circumllance 
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was to be proved by perfons who adtually heard k, and 
not by thofe who learned it from hearfay only. Little- 
ton appears, however, to have doubted, whether it 
was neccflary to prove that the child cried. An ’ 
Lord Coke deduces an argument from the form Oj 
pleading in cafes of this kind, to prove, that it would 
be fufficienrto give any other evidence of the child's 
being born alive. 

§ 21. I’he iffiie mull be born in the life-time of the 
wife. So that, if the wife dies in childbed, and the iffue 
is taken out of the womb by the Csefarean operation, 
the hulband Ivill not be entitled,, to curtefy. For, at 
the inftant of the mother’s death, he was clearly not 
entitled, as having had no iffue born ; but the land 
defeended to the child, while in his mother’s womb ; 
and the eftate being once fo veiled, lhall not be taken 
from him. 

§ 22. The iffue mull be fuch as is capable of inhe- 
riting the ellate. So that, if lands' are given to a wo- 
man and the heirs male of her body, and Ihe has iffue 
a daughter only, and dies, her hulband will not be 
tenant by the curtefy. 

§ 23. If the wife be attainted of felony after llie 
has had iffue, fo that the iffue cannot inherit from her, 
yet her hulband lhall be tenant by the curtefy, in re- 
fpo& of the iffue which he had before the attainder, 
which, by poffibility, might have inherited. But if 
the wife had been attainted, of felony before iffue, 

’ although 
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although fhe had iflue afterwards, yet her hufband 
would not be entitled to curtefy. 

§ 24. It is a rule of law, that no perfon can be 
heir to an anceftor who was not actually I'eifed ; hence, 
probably, arofe the rule, which requires an aclual feifin 
in the wife ; for without fuch an aclual fefTin, her iflue 
would not be capable of inheriting from her. 

§ 25. The time when the ilTue is born, wircther be- 
fore or after feifm, is immaterial. Thus, if after iffue, 
lands defeend to the wife, be.the iflue dead or alive at 
the time of the defeent, the hufband flialt be tenant by 
the curtefy. So, if after the death of the ilTue, the 
wife purchafes lands in fee, and dies without having 
had any other iflue, her hufband flrall be tenant by the 
curtefy ; for the having iflue, and being feifed during 
the coverture, is fuflicient, tliough it be at fevcral 
times. 


§ 26. The lafl circumflance neceflary to give a title 
to, curtefy, is the death of the wife ; by which, the 
eftatc of the hufband becomes confummate. 

§ 27. As to the perfons who arc capable of acquir- 
ing an eflate by the curtefy, it will be fuflicient to ob- 
ferve, that all thofe who are allowed, by the laws of 
England, to acquire and hold lands and l^i|^ents, 
may be tenants by the curtefy. But an alien cannot 
be tenant by the curtefy. For although an alien may 
take an eftate by purchafe, for the benefit of the king, 
Voi. I. i ya: 
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yet he cannot take an eftate by a£l of law. For the 
law will not transfer an eftate to a perfon who cannot 
keep it, but muft immediately give title to ahother. 

f 

§ 38. If an alien be made a denizen, and afterwards 
has iffue, he may be tenant by the curtefy in refpeft 
to fuch ifius had after denization ; but would not be 
entitled on account of iffue had before. 
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Sedion i. 

"Y^ITH refped to the things of which a man may 
have an eftate by the curtefy, it appears from 
Glanvilk, that this right was originally confined to the 
mariiagium of the wife. “ Cum quis itaque terram 
“ allquam cum uxore fua in maritagium ceperit, Ji 
“ exeadc?n uxore fua hxredsm habuerit vel 

jUiam clamaniein et auditum infra quatuor parietes, 
“ fi idem vir uxorem fuam fupervixerit, five vlxerit 
" hares fwe non, illi in itita fua remanet maritagium 
“ illud:\ 
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§ 2. lliis right was, however, foon extended to all 
the lands whereof the wife was feifed, whether fhe ac- 
quired them by inheritance pr as a maritagium. For, 
BraBon fays, “ Si quh aim karediiaiem habucrit vet 
“ non habuerii, iixorem duxerit^ habentem hareditatem, 
“ vel maritugium^ vel aliquant terrain cx caufa donationis^ 
“ Ji liberos inter fe habucrint ex jujlis nuptiis procreatos^ 
“ Ji uxor pramoriatut\ remanebit viro hareditas et terra 
“ fiui^ tota vita ipfius viri,'* 

§ 3. "Where, by articles previous to marriage, a wo- 
man granted, to her intended hufband during their joint 
lives, the interefl of her money, and the rents of her 
eftate, to maintain the houfe, &c. Lord Hardwicke 
held, that this was not intended to abridge the huf- 
band’s legal right ; and therefore, that he was entitled 
to be tenant by the curtefy of the eftate whereof his 
wife was feifed at the time of the marriage, and of the 
real eftate which came to her after the marriage. 

§ 4. If a woman tenant in tail, after pofllbility of 
Iffue extinft, takes a hulband and has ilTue, and the 
fee-fimple defeends upon her, the hufband lhall be 
tenant by the curtefy. Becaufe by the defeent of the 
fee, the eftate tail after pofllbility was merged, and 
the wife became tenant in fee-firaple executed. 

^ 5. A man may be tenant by the curtefy, of A 
houfe which is caput baronia^ or comitatus, or of a 
caftle which feryes for tlie public defence of the 
realm. 


5 6. Where 



Titled. Curtefy. Ch.iu% 6 ~g. 

§ 6. Where an eftate,was devifed to a woman in 
fee fimple, with a devife over in cafe flie died under 
the age of 2 1 years, and without leaving iffue of her 
body begotten. The defifee mamed and had iffue, 
but died under the age of 2 1 years ; and the iffue died 
in her life-time, by which the devife over took effefl:. 

0 

It was refolved that her hufband fhould be tenant by 
the curtefy. 

§ 7. Before the ftatutc dc Donis condiiionalibus', con- 
ditional fees were fubject to curtefy. And when that 
ftatute converted thofe eftatej into eftatcs tail, hulbands 
were allowed to be tenants by the curtefy of them alfo. 

§ 8. If lands had been given, prior to the ffatute 
de Donu, to a man and a woman, and the heirs of 
their bodies to be begotten, the courfe of defcent was 
changed in feme degree by the having of iffue ; for 
then, by conftruflion of law, the land. became defeend- 
ible to all the lieirs of the donees body, and alfo liable 
to the curtefy of a fecond hulband. To prevent this, 
it was enaQed by the ftatute dc Donis, that, where 
lands were given in this manner, neither a fecond 
hufband, nor the iffue of a fecond marriage, fhoulcl 
have any eftate in fuch lands ; “ Dec haheat de cetera 
“ fecundus vir hujnfmodi midieris aliquod in tenemento 

Jic data per confuetudinem, pojl mortem uxoris fua, 
“ per legem Anglia, nee exitus dc fectmdo vira et mulieri, 
“ fuccejfionem hareditariam'* 

§ 9. In Littleton’’^ defeription of curtefy, it is con- 
fined to women feifed as ^seirs in fpecial tail ; there 

1 3 can 


1 17 

Buckworth v, 
Tliirkcll, 
Coiled. Jur, 
Vol. I. 332. 
Vide 1 Lilt, 
241 a, n. 4, 


EftatcsTail. 


8 R ep. 3 ^ h. 
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ii8 Titled. Curtefy. Ch.ii. §9 — ii. 

can.be no doubt, however, but that the hufband of 
a woman, donee in fpecial tail, would alfo be entitled 
to curtefy. 

§ 10. It was formerly doubted, whether a man 
could be tenant by the curtefy of an eftate tail after 
failure of iftie capable of inheriting the eftate, by 
which the eftate tail was m fa£t determined, and the 
donor’s right to the reverfion accrued. But it was 
determined, in the reign of queen Elizabeth, that in 
a cafe of this kind, the hufband fiiould have his 
curtefy. 

Paine’s cafe, § 1 1 • A man having iflue two daughters, gave 
8 Rep. 34. lands to the elder, and the heirs of her body, remain- 
der to the younger, and the heirs of her body. The 
elder daughter married, and had iflue born alive, that 
died ; and afterwards the cider daughter herfelf died. 
The younger daughter entered upon the hufband of 
the elder, who claimed to be tenant by the curtefy. 
It was objeded, that the hufband of the elder fhould 
not, in this cafe, be tenant by the curtefy, becaufe the 
eftate of the wife was determined ; and the eftate of 
the huflrand, which w'as derived out of that of the 
wife, could not continue longer than the primitive 
eftate endured, for cejfante Jiatu primitivo, cejfat de- 
rmativus. But it was anfwered and refolved by the 
whole court, that, at common law, if lands had been 
given to a woman and the heirs of her body, and fhe 
had taken a hufband and had iflue, and the iflue died, 
and the wife alfo died without iflue, whereby the in- 
heritance of the land did revert' to the donor, in that 

cafe 



Title 'V. Curteff. Ch.\\. § ii — 13. 

cafe the eftate of the wife was determined, and yet the 
hufband fhould be tenant by the curtefy, for that was 
taciti implied in the gift. And therefore, that the huf- 
band was entitled in this cafe to hold the eftate tail 
during his life as tenant by the curtefy ; for the eftate 
by the curtefy was not derived merely out o£>the eftate 
of the wife, but was given to the hufband by the pri- 
vilege and benefit of the law ; for as foon as the huf. 
band had iffue, his title became initiate, and could not 
afterwards be defeated by the death of the iffue, which 
being the a£t of God, ought not to turn to his pre- 
judice. 

§ 12. If a woman, who is tenant in tail, departs 
with her eftate fo as to reduce herfelf to be only tenant 
for life, and afterwards marries, her hufband will not 
be entitled to an eftate by the curtefy. 

§ 1 3. A v/oman tenant in tail, previous to her mar- 
riage, conveyed her eftate, by leafe and relcafe,to truftees 
to the ufe of herfelf till the marriage, then to the huf- 
band for life, remainder to herfelf for life, remainder 
to the firft and other fons of the marriage. The wo- 
man died in the life-time of her hufband ; and it was 
determined, that the hufband could not take as tenant 
by the curtefy, becaufe, the inftant the marriage took 
effect, the eftate was vefted in the hufband during the 
joint lives of himfelf and his wife, and, confequently, 
there never was one moment during the coverture, 
when the wife w’as feifed of an eftate tail in poffeUion, 
which is neceffary in order to make the hufband tenant 
by the curtefy. 

I4 
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§ 14. Curtefy 
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Title'S!. Curtefy. Ch.ii. § 14 — 18. 

§ 14. Cuitefy is an incident fo infeparably- annexed 
to an eilate tail, that it cannot be reftrained by any 
provilb or condition whatever. 

§ I A man may be tenant by the curtefy of cllatcs 
in coparcenary and in common, but not of eftates in 
joint tenancy ; of which, an account will be given 
under thofe titles. 

§ 16. Trull eftates are liable to curtefy, and the 
Court of Chancery will aflift a tenant by the curtefy 
in removing a trull term' for years ; of which, notice 
will be taken under Title 12. Trulls. 

5 17. It has been Hated to be a rule in equity, that, 
money agreed to be laid out in the purchafe of land, 
lhall be confidered as land to all intents and purpofes : 
.and upon this principle it has been determined, that a 
man may be tenant by the curtefy of money agreed to 
be laid out in the purchafe of land. 

§ 18. A perfon devifed 300 I. to her daughter 
Mary, to be laid out by her executrix in the purchafe 
of lands, and fettled to the only ufe of her daughter 
Mary, and her children : and if Ihe died without iffue, 
the lands to be equally divided between her brothers 
and fillers. 

Xlie plaintiff married Mary the legatee, and had 
iffue by her ; but Use and her children being dead, 
and the money nor laid out in land, the bill was, that 
the p^aintifl miglit either Have the money laid out in 
7 the 
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Title V. Curtefy. Ch. ii. § i 8 — 21. 

the purchafe of land, and fettled on him for life as 
tenant by the curtefy, or might have the intereft of 
the money during his life.^ The court obferved, that, 
if this had been an immediate devife of land, Mary 
the daughter would have been tenant in tail, and, cqn- 
fequently, the hufband would have been tenant by the 
curtefy. It was therefore decreed, that the money 
Ihould be confidered as land, and that the plaintiff 
fhould have the intereft and produce thereof, during 
his life, as tenant by the curtefy. 

§ 19. A fum of money was agreed,^by marriage Cunningliam 
articles, to be laid ouf in the purchafe of lands, to be j 
fettled to the ufe of the hufband and wife for life, re- 
mainder to the children as they fhould appoint, and 
if but one child, then to that child, in tail. The 
marriage took place, and there was but one child, a 
daughter, who married ; and the truftee paid the 
money to her, and her hufband. It was decreed, that Dodfon v. 
this payment was not fufficient to make it be confidered 
as money, but that the hufband fhould be tenant by 404* 
the curtefy of it. 

§ 20. An equity of redemption is fubjeS to Equities of 
curtefy; of which an accomit will be given in Title 
Mortgage. 

§ 21 . Some incorporeal hereditaments, fuch as ad- incorporeal 
vowfons, tythes, commons, and rents, are liable tb 
curtefy ; of which an account will be given under thofe 
refpeftive titles. 


§ 22 . ^Having ^ 
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Title V. Curtefy. Ch. ii. § 22—25. 

§ 22. Having ftated the diiFerent kinds of property 
whicli are liable to curtefy, it will now be proper to 
examine what things are not fubjeft to this right. 

§ 25. No interefts in land are fubjedt to curtefy but 
eftates of inheritance, in pofleffion. For an eftate by 
the curtefy is a continuation of the inheritance*; and, 
therefore, there can be no tenancy by the curtefy, 
unlefs the children tv.ke an inheritance. For it la ab- 
folutely neceflary that the moment the hulband takes 
as tenant by the curtefy, the inheritance Ihould defeend 
upon the children. 

§ 24. I.ands were devifed to Ann Boothby and her 
afligns for her life, and if flic married and had ilTue 
male of her body, living at the time of her death, then 
to fuch iffue male, and his heirs male for ever. Ann 
Boothby married and had iffue, and died in the life-time 
of her hulband. It was determined, that the inherit- 
ance, never having been veiled in the wife, during her 
life, her hulband could not, for that reafon be tenant 
by the curtefy. 

§ 25. Lands were devifed to A. and her heirs, and 
if file died before her hulband, he to have 20 /. a year 
for life, remainder to go to the children. The wife died 
before her hulband. The Court faid, it was a rule 
in the cafe of a tenancy by the curtefy, that the eftate 
ffiall come out of the inheritance, and not out of the 
freehold ; and, therefore, the hulband was not entitled 
to curtefy. 


§ 26. A perfon 



Title V. Curiefy. Ch. n. § 26—29. 

§ 2*6. A perfon cannot be tenant by the curtefy of 
lands which are affigned to a woman for her dower, 
of which the reafon will be given in the next title. 

§ 27. Copyhold eftates are hot liable to curtefy by 
the- common law. But there are many manors in 
which the hufband of a female copyholder is by par- 
ticular cuftom entitled to his wife’s eftate, in cafe he 
furvives her ; of which an account will be given under 
the Title Copyhold. 

It fliould, however, be obferved, that a man may 
be tenant by the cuittefy of the rents and fervices 
due for copyholds, where his wife was feifed of the 
manor (^a J, 

§ 28. With refpect to the nature of this eftate, it is 
no more than a bare eftate for life ; nor has the tenant 
any more privileges than a mere tenant for life. And 
by the cuftom of Normandy, it was determinable upon 
the marriage of the tenant, which is ftill the cafe in 
gavelkind lands. 

§ 29. An eftate by the curtefy is confidered, in 
many refpedls, as a continuation of the wife’s eftate j 
and, therefore, tlio hufband is entitled to all thofe 
rights and privileges which his wife would have had 
if flie were alive, and which were annexed to her 
eftate. 


(a) With refpeft to the ca]es where curtefy ceafes with the 
eftate, they will be ftated in Title vi. *Dowcr. 

§ ^O. No. 
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Ti//f V. Curtefy. Cb. ii. § 30— 33* 

§ 30. No entry is neceffary to complete this eftate ; 
for, on the death of the wife, the law adjudges the 
freehold to be in the hufband immediately, as tenant 
by the curtefy. 

§31. The tenant by the curtefy fhall be attendant on 
the lord paramount for the fervices which are due in 
refped to the lands which he holds by this title. 

§ 32. It appears to have been fomewhat doubtful, 
whether a tenant by the curtefy was punifliable at 
common law for wafte. And, therefore, it was enafted 
by the ftatute of Gloucejier, 6 Edw. i . c. 5. that a writ 
of wafte Ihould lie againft him, and that he fhould 
incur the fame penalties for committing wafte., as any 
other tenant for life. 

§ 33. There is fuch a privity between tenant by the 
curtefy and the heir, that at common law, although 
both had as it were by confent granted away their eftates, 
yet no aftion of wafte would lie againft any other perfon. 
But now, by the ftatute of Gloucejier^ c. 5. a remedy is 
provided for the grantee of the reverfion, againft the 
tenant by the curtefy, fo long as he continues his 
eftate ; or againft his aflignee, if he affigns it over. 
But fo long as the heir keeps his reverfion, the tenant 
by the curtefy is liable to his aftion of wafte, notwith- 
llanding any affignment ; the ftatute having provided 
“no remedy for this cafe. 

It feems to be fomewhat doubtful, whether tenant 
by the curtefy is within the ftatute 6 Ann. c. 31. re- 
Ij^fting accidental fire. 


S 34 * An 



Title V. Curtefy, Ch. ii. § 34 — 37. 

§ 34. An eftate by the curtefy is fubje£t to the 
charges of the wife ; fd that if a Woman, tenant in tail, 
acknowledges a ftatute, and afterwards marries, has 
ilTue, and dies, the lands may be extended in the hands 
of the huiband holding as tenant by the curtefy. 

§ 35 * Where an eftate, of which a man is tenant by 
the curtefy, is charged with the payment of a fum of 
money, the perfon entitled to the inheritance can oblige 
the tenant by the curtefy to keep down the intereft, as 
well as any other tenant for life. 

§ 36. If a tenant tfy the curtefy aliens in fee, or in 
tail, or for the life of the grantee, it is a forfeiture of his 
eftate j and the perfon in reverfion may, by the ftatute 
of Wejlminjler 2. c. 24. have a writ of entry in con- 
Jimili cafu. 

§ 37* hufband does not forfeit his right to an 
eftate by the curtefy, by leaving his wife and living in 
adultery with another woman. 


TITIX 
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TITLE VI. 

DOWER. 

CHAP. I. 

Of the Origin and different Kinds of Power. 

CHAP. II. 

Of the Requifites to complete the Title to Dower, and the 
Perfons entitled to it. 

CHAP. III. 

Of what Things a Woman is dowable, and the Nature 
of this EJlate. 

CHiiP. IV. 

Of the AJfignment of Dower, and the Modes f recover'^ 

ing it. 

CHAP. V. 

By what Means Dower may be barred. 


CHAP. I. 


Of the Origin and Afferent Kinds of Dower. 


§ 2. Origin of Dower. 

1 1 . Dower at Common Law. 

12. Dower hy Cu/Iom. 

16. Dower ad OJiium Ecclejtdt. 


J 18. Dower ex /ijfenfu Patris. 

20. Dower de la plus Belle, 

21. Dower is a moral Right. 


Seftion i . 

'' I '‘HE third eftate for life derived from the law, is 
that which a widcrvv aOtjuires in a certain por- 
tlbn of her hufband’s lar ds, tenements, and heredita- 

> ments. 


Title VI. Dower. Ch. i. § i~3. 

ments, after his death, for her fupport and mainte* 
nance ; which, is called Dower. 

§ 2. Dower, like many of our other ancient cuf- 
toms, is derived from the Germans^ among whom it 
was a rule, that a virgin Ihould have no marriage 
portion, but 4hat her hufband iliould allot a part of 
his property for her maintenance, in cafe Ihe furvived 
him. “ Dotem non uxor marito, fed uxori maritus 
“ effort.'* When the Germans eftablifhed themfelves 
in the fouthern parts of Europe^ and reduced their 
cuftoms into writing, they fixed the quantity of pro- 
perty, which a hulbaiid was allowed to "allot to his 
wife, for her dower. The Longobardic code directed, 
that it Jhould confift of a fourth part of the hufband’s 
ellate; the Gothic.^ of a tenth; and, in procefs of 
time, regular forms were invented for the purpde of 
conftituting dower, of which, a great many have been 
collefted by the French antiquaries. 

§ 3. As women were not originally capable of pof- 
feffing feuds, on account of their inability to perform 
military fervices, it followed, that a woman could not 
be endowed of a feud : but this circumftance was not 
produftive of much inconvenience ; for, when feuds 
were firft introduced, the quantity of allodial property 
was fo great, that lands held by that tenure were not 
iranting for the endowment of women. And in moft 
of the old charters conftituting dower, it is exprefsly 
mentioned, that the land of which the wife Is en- 
dowed, is allodial. An alt;pration, in this refpeft, was 
however made by the Emperor Frederick 2., who 

direded 
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■ 1*8 Tiiie-Yl. Dower. Ch.\. § 3— 

(ErcQied that women fhould be thenceforth endowed 
of feuds. 

Ten. 193. § 4. Sir Martin Wright fays ; “ We find no foot- 

“ fteps of dower in lands, until the time of the Nor- 
“ mans t but, on the contrary, provifion is made by 
** one of the laws of king Edmund for the fupport of 
the wife, furviving her huiband, out of his goods 
“ only.” This, however, appears. to be a miftake; 

195. for, in the appendix to Mr. Somnerh Treaiife of Gavel- 
kind, there is a Saxon charter, intituled, “ Chirogra- 
phum pervetujlim de nuptiis contrahendis, et dott 
conjlituendaf in which paiSicular lands, together 
with thirty' oxen, twenty cows, ten horfes, and ten 
bondmen, are appointed for the wife’s dower. 

§ 5. The notion of dower is by no means taken 
from the civil law ; in which, dos fignifies the portion 
which the wife brought the huiband ; over which he 
only acquired a right of enjoyment, or ufusfrudus, 
during the marriage, whether it confided of land or 
moveables : and it reverted to the wife on his death. 
So that there was no impropriety in denying her a Ihare 
of her hulband’s property. This law, though appa- 
rently juft and fimple, would not have fuited the 
manners and fituation of the northern nations. The 
Romans were an opulent and a civilized people, and, 
as the daughters were, by the Roman law, entitled to 
an equal portion with their brothers of their fathers and 
mothers property, it could feldom' happen that a Roman 
virgin was entirely deftitutp of properly; fo that Ihc 
could not feU of a maintenance after her hulband’s 

• death: 
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death : whereas, we have feen that no portion was 
given to a German virgin in marriage j and, therefore, 
the only mode of providing a maintenance for widows, 
was, by giving them a right to a certain portion of 
their hufband’s lands during their widowhood. As the 
relation of hulband and wife is the firft that takes place 
in fociety, it follows, that a refemblance in the laws 
refpefting marriage, and the rights acquired by it, is 
a ftrong proof of a fimilarity of oripn. Now, it was 
the general cuftom of all the nations who emigrated 
from Germany t that a woman fliould bring no fortune 
in marriage, but Ihould acquire a right to fome of her 
hufband’s property, in cafe (he furvived, him. This 
pradice is to be found, not only in Tacitus, but alfo, 
in the codes of alinoft all ihc German nations. Where- 
as among the original inhabitants of G«a/,* women 
ufually brought fortunes in marriage, and regular fet- 
tleraents were made on fuch occafions. Thus Cafar 
fays : “ Viri quantas pccunias ab uxoribuS, doth nomine 
“ acceperunt, tantas ex fuis bonis, ajiimatione faBa, 
“ cum dotibus communicant ; hujus omnis pecunice con- 
“ junBim ratio habetur, fruBufque fervantur ; uter 
“ eorum vita fuperavit ad cum pars utriu/que, cum 

fruBibus fuperiorum temporum pervenit.§ ** It is alfo 
obfervable, that the cuftom of dower was unknown in 
England until the arrival of the Saxons j for the Welch 
were unacquainted with it before the_ ftatute of Rut- 
land i nor was it eftabliftied among the Irijh, until they 
adopted the Englijh laws. 

§ 6. By the ancient cuftoms of Normandy, widows 
^were entitled to bne-thlrd cif the fiefs whereof their 

Vor.. I. K hufbands 
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huibands were feifed at the time of their marriage ; 
and no hufband could endow his wife of more than a 
thitd of his lands, though he might endow her of 
lefs. 

§ 7. 'there is every reafon to fuppofe, that, upon 
the eftablilhment of the Normans in England, their 
cuftoms refpecbing dower were adopted ; but it appears 
that, at this time, widows forfeited their dower by in - 
continency, or a fecond marriage ; for, by the charter 
of Hen. i ., the condition of widowhood and chaftity 
was only required in cafes where there was iifue. 

Black. T». “ Et Ji mortuo viro, uxor ejus remanferit ct fine Itberis 

2»6. ,< dotem fuam, et maritationem babe bit, 

“ non dabo marito nifi fecundum velle fuum. Si yero 
“ uxor cum liberis remanferit, dotem quidam et marita- 
• “ tionem habebit, dum corpus fuum legitime fervaverit, et 
“ earn non dabo, nifi fecundum velle fuum^’ 

S 8. When Glanville wrote, which was in the reign 
(•llanv. lib. 6, of Hen. 2 ., the law of dower ftood thus. Every man 
c. 1, 1, &e. bound, both by the civil and ecclefiaftical law^, to 

endow his wife at the time of his marriage, either by 
naming the dower in particular, or by endowing her 
generally, of all his lands. If he endowed her gener- 
ally, then the wife was entitled to her dos raticnabilis, 
which was one-third of her hufband’s liberum tenemen- 
trm. If he named a dower which amounted to more 
than a third, it was not allowed, but was reduced to 

a third. Nor was the wife entitled to a dower out of 

( 

any of his future acquilltiens, unlefs he fpecially en- 
gaged 
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gaged before the prieft, to endow her of them. And 
thefe regulations are exadly fmiilar to thofe contain,ed- 
in the loift chapter of, the Grand Con/lumier of 
Normandy. 

§ 9. Nothing is mentioned concerning dbwer in 
king John's Magna Cbartat or the charter of Hen. 3. 
But in the charters of 1217 and 1224, it is provided, 
that dower lliould confift of a third part of all the lands 
which the hufband held during his life, unlefs the 
wife had, previous to her marriage, accepted a fmaller 
portion of them. “ AJftgnetur antem r/, dote fua., 

“ tertia pars iotius terrle maritifuiy qua fuit fua in vita 
“ fud, niji dt •: minori fuerit dotata ad ojiium ecclejiad* 

§ 1 0. 'I'he principle, that no perfon fliould endow 
lils wife of more than a third of his lands, was fo 
ilriftly adhered to, that the queen of Navarre, who 
was the widow of Edmo 7 id Duke of Lancajier, brother 
of Edzuard i., having petitioned parliament for more 
than a third part of her hufband’s lands and heredita- 
ments, in confequence of a writing or deed executed 
by her hufhand, the following anfwer Avas given her : 

Videtur conjilio nunc hie exi/ienti quod regina Navarr* 
‘‘ non potejl plus habere pro dote fua, fecundum ifa- 
“ giiim et confuetudinem regni, nifi tertlam partem ter- 
“ rarum unde dominus fuus fuit feifitus in dominico fuo 
“ ut dc feodo, die quo inf am defponfavit, aut pofea, qua- 

kcunque fadim ofendatf &c. 

§ 1 1. There are now fqbfifting four forts of dower ; 
the firft is dower by the common law, which appears, 

K 2 from 
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from what has been above ftated, to have been finally 
eftabliflied by magna charta ; and is thus defined by 
Littleion^ f. 36. “ Tenant in dower is where a man is 
“ feifed of certain lands or tenements in fee-fimple, fee 
“ tail general, or as heir in fpecial tail, and taketh a 
wife and dieth : the wife, after the -deceafe of her 
“ hufband, fliall be endowed of a third part of fuch 
“ lands and tenements as were her hufband’s at 
any time during the coverture; to have and to 
“ hold to the fame wife in feveralty by metes and 
“ bounds for term of her life, whether Ihe hath iflue 
“ by her hulband or no, and of what age foever the 
“ wife be, fo as that llie be paft the age of nine years 
“ at the time of the death of her hufband.” 

§ 12. Dower by cuftom, is where a widow becomes 
entitled to a certain portion of her hufband’s lands, in 
confequence of fome local and peculiar cuffom which 
prevails in the place where her hufband’s lands are 
fituated : and, in cafes of this kind, the wife cannot 
waive the provifion thereby made for her and claim 
dower at common law ; becaufe all cuftoms are equally 
antient with the common law. 

§ 13. Thus, by the cuftom of Gavelkind, the wi- 
dow is entitled to a moiety of all the lands and tene- 
ments which her hufband held by that tenure for her 
dower. But it is forfeitable by a fecond marriage, or 
by incontinence. And it is obfervable, that this fpecies 
of dower is precifely fimilar to that which exifted in 
the time of the Anglo Samu. 


.9 


§ 14 - By 
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S 14. By the cuftom of Burrough Englijhf the wi- 
dow fliall have the whole of her hulband’s lands in 
dower. 

§ 15. By the cuftom of moft manors of which lands 
are held by copy of court roll, the widows of copy- 
holders are entitled to a certain part of their ljuiband’s 
lands, as their dower or free-bench; of which, an 
account will be given in Title 10. Copyhold. 

§ 1 6. Dower ad ojlium ecdefia, is where a man of 
full age, when he comes to the church-door, endows 
his wife of his whole land, «r of the half, or other 
fmaller part thereof and doth declare ‘the quantity 
and certainty of the land which (he fliall have for her 


§ 17. This is, in all probability, the moft antient 
fpecies of dower; for Bradlon fays, 92 a. “ Et fcien-.^ 
“ dim eji, id quod liber homo dot fponfa fua ad ojlium 
“ ecclefia propter nuptias futuras, et onus matrimonii, 
“ et ad fujlentationem uxoris et educationem liberorum 
“ cumfuerintprecreati,Jivirpramoriatur.” It is ex- 
aflly fimilar to the mode of endowment which was 
pra£lifed all over Europe during the tenth and eleventh 
centuries ; and which prevailed in England when Glan- 
ville wrote, 

§ 18. Dower ex ejfenfu patris, is only a fpecies of 
dower ad ojlium ecclefia, made when the huiband’s 
father is alive } and the fon, with his confent exprefsly 
, K 3 given, 
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given, endows his wife at the church-door with a ccr 
tain part of his father’s lands. 

§ 19. Thefe two laft fcin^s of dower were not abfo- 
lutely binding on the wife, fo.r flie might refufe them 
after her hufband’s death, and claim her dower at 
common* law ; which was probably the reafon that 
they have fallen into total difufe. 

§ 20. There was another kind of dower, called De 
la Plus Belki which was, where a man held lands by 
knight fervice, and alfo in focage, and on his death 
the lord entered on the lands held by knight fervice, 

r 

as guardian in chivalry ; and the widow occupied the 
lands held in focage, as guardian in focage. If, in 
fuch cafe, the widow claimed dower out of the'TamIs 
held by knight fervice, the guardian in chivalry might 
pray that Ihe might be endowed De la Plus Belle of 
•the lands held in focage, in order to prevent difmem- 
bering the lands held by knight fervice ; which were 
appropriated to the defence of the realm. 

The abolition of military tenures has, of courfe, put 
an end to this kind of dower. 

§ 21. A widow has not only a civil, but alfo, a 
moral right, to dower. Thus, Sir ’Jofeph Jekyll fays : 
“ The relation of hufband and wife, as it is the neareft, 
“ fo it is the earlieft ; and, therefore, the wife is the 
“ proper objeft of the care and kindnefs of the huf- 

band. The huiband is bound, by the law of God 

“ and 
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“ and man, to provide for her during her life ; and, 
“ after his death, the moral obligation is not at an 
end } but he ought to take care of her provifion 
“ during her own life, lihis is the more reafonable, 
“ as, during the coverture, the wife can acquire no 
“ property of her own. If, before her marriage, (he 
“ had a real eftate, this, by the coverture, *ceafes to 
“ be hers, and the right thereto, while fhe is married, 
“ vefts in the hulband : her perfonal eftate becomes 
“ his abfolutely, or, at leaft, is fubjeft to his controul j 
“ lb that, unlefs fhe has a real eftate of her own, 
“ (which is the cafe but of fqw), fhe may by his death 
“ be deftitute of the neceflaries of life, unlefs provided 
“ for out of his eftate, cither by a jointure, or dower. 

As to the hufband’s perfonal eftate, unlefs reftrained 
“ by fpecial cuftom, (which very rarely takes place), 
“ he may give it all away from her ; fo that his real 
“ eftate, (if he has any), is the only plank fhe can 
“ lay hold of to prevent her finking under her diftrefs. 
“ Thus the wife is faid to have a xnoral right to 
V dower." 

§ 22. Lord Bacon, in his reading in the ftatute of 
ufes, fays ; “ The tenant in dower is fo much fa- 
“ voured, as that it is the common bye-word in the 
“ law, that the law favoureth three things; life, 
liberty, and dower." 
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DOWER, 

CHAP. 11. 

Of the Requifttes to complete the Title to Dower , and the * 
Perfons entitled to it. 


§ 1 . Requtfiies to Dowir* 

2, Marriage, 

4 ; How the Fa8 of Marriage 
mttft he tried. 

9 . EffeB of Divorces, 

12 . ^eifin of the Hujband, 

27. Death of the Hujb and. 


f 28. Who may he endowed, 

29. Who are incapable of having 

Dower, 

30. Aliens, 

33 * 

34. Women Jiolen^ 


Section I, 

Reqiiiliteg to J TTTLETON*^ definition of dower points out three 
^^ower. circumftances as abfolutely necelTary to its exift-. 

ence ; namely, marriage, feifin, and death of the huf- 
band, 


Maniagc. 


Perk. 304. 

Tit. 5. ch. I. 
f. 10. 


§ a. As to the marriage, it muft be aQ:ually folem- 
nized in the manner required by law, and between 
perfons capable of contrafting matrimony together: 
for it is a maxim of law, “ ubi nullum matrimonium, 
“ ibi nulla dos'* But although a marriage be voidable, 
yet, if it be not avoided in the life-time of the hufband^ 
his vidow will be entitled tp dower. 


§ 3. Although 
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§ 3. Although the marriage Ihould be had before 
the parties are of fuffident age to confent, yet Lord 
Coke fays, that if the wife be paft the age of nine years 
at the time of her huibarfd’s death, fhe lhall be en- 
dowed, of what age foever her huiband be, although 
he were but four years old ; wherein it is to be ob- 
ferved, that although confenfiu non concuUtus facit ma- 
trimoniunit and that a woman cannot confent before 
twelve, nor a man before fourteen ; yet this inchoate 
and imperfefl: marriage, (from which, either of the 
parties may at the age of confent difagree), fhall en- 
title the wife to dower : and therefore it is accounted 
in law, after the death of the huiband, k^timum ma- 
trimonium quoad dotem. 

§ 4. The fa£t of marriage cannot, in aftions for 
dower or curtefy, be tried by a jury, but only by the 
bifliop’s certificate ; upon the plea of ne unques accouple 
in loyal matrimony : becaufe the dired jurifdidion over 
queftions concerning the legality of marriage, fpecially 
belongs to the ecclefiaftical ' courts ; and its fentences 
on this head are, in general, conclufive to the tem- 
poral courts. 

S 5. Where a bifliop certified, « ^od copulata fuit 
“ in vero matrimonio, fed clandefino, et quod W. et E. 

thori et menfa participatkne mutuo cohabitaverunt, 
“ ad mortem pradiili It was refolved that the 
certificate was good ; for -osro matrimonio, although 
(landejiinof copulati is as good as legitimo copulati matri- 
mnio, for they are all one by intendment; and al- 
though 
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though it be clandejlino, yet it does not vitiate the mar- 
riage : and when it is added, ihori et menfa partidpa^ 
tione durante vita cohabitaverunt^ that proves they con- 
tinued huiband and wife difiring his life. It was re- 
folved, in the fame cafe, that neither the day or place 
of marriage need be mentioned in the bifliop’s certifi- 
cate, not being material nor ilTuable j the bifhop’s cer- 
tificate being conclufive. 

5 6. No replication is allowed to the plea of ne 
unques accouple in loyal matrimony: nor can a fen- 
tence of an ecclefiaftical court be pleaded in proof of 
a marriage. « 

§ 7. In a writ of dower, the defendant pleade d two 

pleas: ifl. Ne unques accouple in loyal matrmonie et 

iWilf. Rep. \ /I , . 

12*. hoCf &c. The demandant replied to the firit plea, and 

fet forth a fentence of the ecclefiaftical court, by which 
it was declared that fhe was lawfully married. The 
defendant demurred to the replication of the demand- 
ant, to the plea of ne unques accouple, and the plaintiff 
joined in demurrer. 

Lord Chief Juftice Wilks . — “ I am opinion, that 
“ there can be no replication to a general iffue to ouft 
“ a perfon of his legal trial. Here the bifhop has the 
“ only right of trial, by his certificate to this court ; 

and if this replication be allowed, the bilhop will be 
“ oufted. A fentence in a fpiritual court is not a re- 
“*cord, and if it comes in queftion here, muft be 
tried by the country j neither is final to the par- 

ties. 
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“ ties, for, (as Oughton fays rightly), they may at any 
“ time apply to have it reverfed : but the bilhop’s 
“ certificate is conclufive and final to all intents.” 

Clive, Juftice. — “ There never was a precedent of 
“ fuch a replication as this. I think 7 ie unques accouple 
in loyal matrimonie, is a general ilTue ; and fuch a 
“ replication as this cannot be allowed, for it endea- 
vours to draw the trial to the country, which the 
“ law doth not permit.” 

§ 8. It has been determine^ in a modem cafe, that 
the lawfulnefs of a marriage celebrated •in Scotland, 
may be tried by a jury ; and, therefore, that a replica- 
tion to a plea of ne unques accouple, &c. in a writ of 
dower, alleging a marriage in Scotland, may conclude 
to the country. 

§ 9. A divorce propter fervitiam et metum is no bar 
of dower, becaufe it does not dilTolve the bond of ma- 
trimony; but is only a permiflion to the parties to 
live feparate, that the wife may be fecure from the 
hulband’s cruelty and ill ufage. But, in a cafe of this 
kind, a court of equity will not aflift a widow in re- 
covering her dower, but will leave her to her remedy 
at law. 

§ 10. Lord Coke fays, that a divorce, caufa adulterii, 
is no bar of dower, becaufe it does not diifolve the 
marriage, but only feparates the parties, a menfa et 
thoro ; and the marriage ftill continues in force. Roll^ 
in his Abridgement, fays* tha^ a divorce of this kind 

bars 
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bars dower j but Lady Stowel'% cafe is a dire£l autho- 
rity in fupport of Lord Coke*^ affertion. 

It is fomewhat Angular, that, in an age when adul- 
tery is become fo common, this point fliould be 

doubtful. 

<. 

§ II. A divorce caufa pracontraHusy caufa confan- 
guinitatis, affinitatis, or^ frigiditatisy bars the wife of 
dower ; for thefc diflblve the vinculum matrimoniiy and 
leave the parties at liberty to marry again. But if the 
hufljand dies before a fentence of divorce is pronoun- 
ced, the wife will be entitled to dower ; for the marri- 
age being only voidable, and not aftually avoided by 
fentence, in the life-time of both the parties, it cannot 
be avoided afterwards j and, confequently, the blhiop 
mull certify that the parties were married. 

§ 1 2. The fecond circumftance required to the ex- 
iftence of an eftatc in dower, is, that the hulband 
Ihould be feifed fome time during the coverture of 
thofe things whereof the wife is dowable. But there 
is no neceffity of a feilin in fa£t, as in the cafe of cur- 
tefy ; for a feifin in law will be fuSicient, otherwife it 
would be in the hufband’s power, either by his negli- 
gence or malice, to defeat his wife of that fubfiftence 
after his death, which the law has provided for her ; 
and flic cannot enter to gtdn a feifm in her own right, 
as he may do into lands defeended to her, in order to 
entitle himfelf to be taxant by the curtefy. 


§13. Where 
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§ 13. Where the anceftor dies feifed, and the hdr 
dies before he has made an actual entry on the lands, 
his widow Ihall notwithft^ding be endowed ; becaufe, 
by the defcent of the lands on the heir, he acquired a 
feifin and freehold in law, though not in deed. It 
would be the fame, if, upon the death of the an- 
ceftor, a ftranger had entered upon the lands and 
abated ; for, between the death of the anceftor and 
the entry of the abator, there was a fpace of time 
during which the heir had a feifm in law. 

§ 14. If the anceftor died'feifed, and a ftranger had 
abated, and afterwards the fon had married, and died 
before entry, his widow would not be entitled to 
do'^er^ becaufe the feifin in law which the fon had 
acquired upon the death of his anceftor, was devefted 
by the abatement, before the marriage. So that the 
fon had neither a feifin in law, nor in deed, during the 
coverture. 

§ 15. Lord Coke fays, that if a hufband makes a 
leafe for life, referving rent to him and his heirs, and 
marries and dies, his wife fhall not be endowed of the 
reverfion, becaufe there was no feifin in deed or in 
law of the freehold ; nor of the rent, becaufe the huf- 
band had but a particular eftate therein, and no fee- 
fimple. But if the hufband makes a leafe for years 
referving a rent, and marries, and dies, the wife fliall 
be endowed of the third part of the reverfion, toge- 
ther with the third part of the rent. 
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Tit/e VI. Donvei‘. Ch. ii. § 16 — 

§16. Ifaperfon devifes his lands to his executor 
for the payment of his debts, and, after the payment 
of his debts, to his fon in t^il, and the fon marries, 
and dies before the debts are paid, yet bis wife fhall 
have, dower ; becaufe the eftate of the executors is only 
a chattel .intereft, and the freehold verted in the fon 
on the death of his father. But, in a cafe of this 
kind, the wife’s dower cannot commence in poffeflion, 
nor can damages be recovered for detaining it, until 
the debts of the tertator are paid. 

§ 17. Sir Willtam Bhdflone fays, that if the land 
abides in the hiiiband for the interval of but a fingle 
moment, it feems that the wife fhall be endowed there- 
of. Thus it has been rtated, that although a fj^ranger 
fhould enter immediately on the death of the ancertor, 
yet the feifm in law which the heir acquired upon the 
death of his ancertor, and which only larted for an in- 
rtant, was fuflicient to entitle his wife to dower. 

- § 1 8. So, where the father and fon were both hanged 
in one cart, but the fon was fuppofed to have furviveil 
the father, by appearing to rtruggle longert j whereby 
he became feifed in fee of an ertate by furvivorlhip ; in 
confequence of this feifm, his wife had a verdift for 
her dower. 

- § 19. If a tenant for years, or at will, makes a feolF- 
mejit in fee, his wife fhall be endowed, until the feoff- 
ment is defeated becaufe the tenant for years ac- 
quired the freehold and ownerlhip of the land by 
difleirtii. 


,5 20. It 
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§ 20. It is, however, laid down by Lord Coke, that 
of a feifin for an inftant, a woman lhall not be en- 
dowed. This pofition is thus explained by Blackftone : 
“ The feifin of the hulband for a tranfitory inftant 
“ only, when the fame aft which gives him the eftate, 

conveys it alfo out of him again, (as wheje by a 
“ fine land is granted to a man, and he immediately 
“ renders it back by the fame fine), fuch a feifin will 
“ not entitle the wife to dower : for the land was 
“ merely in tranjitu, and never refted in the hufband ; 
“ the grant and render being one continued aft.” 

5 21. Thus Lord Cfike fays, that if joint te- 
nants be in fee, and one of them makes a feoffment in 
fee, his wife lhall not be endowed. 

§ 22. If leffee for life makes a feoffment in fee, and 
dies, bis wife lhall not have dower ; becaufe he gained 
the fee but for an inftant, and parted with h again, and 
this was no diffeifin. 

523. Where a tenant in fpecial tail married a fecond 
wife, who was not dowable of the eftate tail, (infra, 
ch. 3.), and afterwards made a feoffment in fee, and 
died ; it was refolved that his widow Ihould not have 
dower, becaufe her hulband gained the fee but for an 
inftant. 

§ 24. Where a hulband became entitled to eftates by 
virtue of furrenders from tenants by copy of court 
roll, and immediately granted them out again by copy 
of court roll. It was detfreed jay Sir yo/e;^h Jekyll, that 

this 
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this inftantaneous feifin of the freehold wQuld not en« 
title the wife to dower. 

§ 25. With refpcft to th^e feifin which is neceffary 
by the cufiom of Gavelkind^ to entitle a woman to 
dower, Mr. Lambardy in his perambulation of Kenty 
has advanced an opinion, that a feifin in law is not 
fufficient to entitle a. woman to dower; becaufe the 
words of the cuftom are, “ De tenements dont fen barm 
mourujl vejlu et feift which only extends to lands 
whereof the hulband was really and aftually feifed ; 
and cuftoms derogatory, to the common law, ought to 
receive a conftruftion. 

P. 117. Mr. Rebirfon, in his treatife on Gavelkind, hasj:on- 

troverted this opinion, and obferved, that whatever 
may be the ftrid literal fenfe of the word vejiu, it can 
fcarce be fufficient to add fo unrcafonable a qualifica- 
tion to the cuftom, as that the neglefl; of the hufband 
in gaining an adual feifin by entry, Ihall prejudice the 
wife, without a ftrong ufage accordingly. 

§ 26. It follows, from thefe cafes, that although 
the hulband ftiould have a clear right to the lands, 
under a conveyance to ufes, yet, if he does not enter, 
6 Rep. 34 a. his wife will not be entitled to dower. Thus, where 
a man bargained and fold land to another and his 
heirs, with a provifo, that if a particular a£t was done, 
the bargain and fale ffiould be void ; afterwards the 
bargainor married, and the provifo was , broken ; the 
hulband died before entry. Adjudged that his widow 
Ihould not be endowed. 


§ 27. The 
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§27. The laft circumftance required to the exift^ D<athofthe 
ence of an eftate in dower, is the death of Ae hufr 
band : and it is faid, that nothing but the natural death 1 Inft« 53 b. 
of the hulband will give a* title to dower. Thdugh 
there are fome authorities to prove, that banilhment by jenk.Centi. 
abjuration, or by parliament, which is a civil, deaith, 
will have the fame efied. 

§ 28. With refpeft to the perfofls who are capable wko maybe 
of being endowed, all women, who are natural borll 
fubjefts, and have attained the age of nine yean, are, Ljt. f. 36, 
by the common law, entitled to. dower, although their 
hulbands fhould be but four years old. *!Lnd Lord i Inft. 33 «. 
Coke fays, that if a man marries a woman who is only 
feven years old, and afterwards aliens his land, and 
the wife attains the age of nine years, and then the 
hufband dies, Ihe (hall be endowed. For although' Ihe 
was not abfolutely dowable at the time of her mar- 
riage, yet ihe was conditionally dowable, if ihe at- 
tained the age of nine years before the death of her 
hulband. 

§ 29. Notwithftanding the favour which Common wha a« 
law ihews to women in this refped, yet there Ire fome 

. . of having 

cafes in which women are incapabM of claimin|[ dowen Dower. 

§ 30. Aliens are not capable of claiming dower ^ Aliem. 
for the fame reafon, that an alien cannot be tenant Vide Tit. 3. 
by the curtefy. But by the kx ccrorut, the qUeen 
might be endowed ; and in confequence of a petition 
from the commons, an aSt of parliament was made in Rot. Pari. 

8 Hen. 5., (not printed in the ftatutes), by which all 
. Yol, L L women 



Derver^ Ch. a. J ID--34. 

«6ne& aliens, vrho from thenceforth Ihonld be mar* 
lied to EngUjhmen, by licence from the king, are en< 
sibled to demand their dower after their huiband’s 
d^th, m the lame manner 'as Englijh women. 

§ 31,. But if an alien be naturalized by a£t of par- 
liament, Ihe then becomes entitled to dower, out of 
all the lands whereof her hulband was feifed during 
the coverture. 

13 Rep. 13. § 33. In the cale where a woman is created a deni- 

zen, Ihe becomes enticed to dower out of all the lands 
whereof htr hulband was feifed at the time when Ihe 
was created a denizen : but not out of lands whereof 
he was feifed before, and which he had aliened. 

L * 

§ 33. Lord Coke fays, that if a Jew bom in Eng- 
land^ marries a Jewefs^ born alfo in England^ and the 
hulband becomes a convert, and purchafes lands, his 
wife lhall not be endowed. 

Women § 34. By the ftatute 6 Rich. s. flat. i. c. 6., it is 

enaftedj that whenever any Woman is ravilhed, (that 
is ftolen), and afterwards confents to live with fuch 
ravilher, Ihe fhall be ipfofaRo difabled from claiming 
dower. 


JcwelTef. 

1 Inil. 3 1 f . 

n. 1. 
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TITLE VL 

D O W E R. 


CHAP.IU. 

Of what Things a Wamm is dowabk, and the Nature 
if this EJlate. « 


^ I , Efiates in Fee-Simple, 

4. Efiates TalL 

8. ^alified or Baft Fees, 

9. Revetjions after EJiates for 

Tears, * 

] 1. Equities of Redemption of 
fome Kinds, 

12. Lands fequejlered. 

13. EJiates in Coparcenary and 

in Common, 

14. Copyholds, 

15. Incorporeal Hereditaments, 

16. Where a IVidow Jhall have 

an EleSion, 

18. What Things are not liable 
to Dower. 


^ 19. E/iates not of Inheritanct, 
21. EJlafes in Joint-Tenancy^ 
zi. Wrongful Eflates* 

24. Lands ajjigtkd for Dower^ 
29. A Cajlle or Fortrefs, 

3 1. Mortgages, 

32. Ufes and Trufis. 

33. Where Dower aajes with 

the E/late, 

34. Nature of this EJlate* 

36. The Dowrefs entitled to 

Emblements* 

37. RJlrained from Alienation, 

39. Am from Wajle, 

40. Not fubjed to her HnJband^s 

Incumbrances, 


Sedion i. 

A WOMAN is entitled tp , dower out of all die Efittn in 
lands, ten^nents, and hereditamems whereof her *5**?VP»i?k* 
huiband was feifed, in fee«iimple, at any time during^ 
the coverture. 

$ 2. A woman is entitled to dower out of fliares in Bucfceric^ 
die navigation of the river Aim, whae the huiband is 

L 1 $ 3. If 



14 $ 

t Inll. 31 h. 


EftatesTail. 


I Inft. 224 j. 


1 Inft. 31^. 


Vide Tit. 5. 
eh. 2. 


Busman’s 

cafc» 

2 Rep. 52 a» 
Cro. £liz. 

2 So. 

N07, 46. 
Txt. 2. eh. 2. 



Tit. 5. eh. 2. 



Title VT. Dower. Ch.m. § 3 — 7. 

§ 3. If the hufband fdfed in fee of lands, exchanges 
them for other lands, his vadow fliall have her eledion 
to be endowed, either of the lands given, or taken in 
exchange j becaufe her hulband was feifed of both 
during the coverture. But ftie lhall not have dower 
of both^ for that would be unreafonable. 

§.4. A woman is alfo entitled to dower out of 
ellates in tall general or fpecial ; and dower is an in- 
cident fo infeparably annexed to an eftate tail, that 
it cannot be reftrained by any provifo or condition 
whatever. 

§ 5. Although the eftate tail Ihould determine by 
the death of the hulband, without iffue capable of in- 
heriting the eftate tail, yet the wife fliall be endowed 
of a third of fuch eftate ; becaufe dower, like curtefy, 
is a condition tacite annexed to the gift of every 
eftate tdl. 

§ 6. If a tenant in tail covenants to ftand feifed to 
the ufe of himfelf for life, remainder to the ufe of his 
eldeft fon in tail, and ^terwards marries and dies, his 
wife fliall be endowed ; becaufe, when a tenant in tail 
limits an eftate for his own life, he has executed all 
the power that he had, and the remainder is merely 
void ; fo that he continues tenant in tail, as he was 
before. 

§ 7. It ftiould, however, be obferved, that a woman 
is not dowable of ah eftate tail, unlefs her ifloe is 
capable of inheriting it So that if lands are limited 

to 
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Title VI. Dtywer. Ch.m. § 7-— ii. 

to A. and the heirs of his body by B. his wife, and B. 
dies, if A. marries a fecond wife fhe will not be en- 
titled to dower ; becaufe jjer iffue cannot inherit this 
e/late tail. 


§ 8. A woman is dowable of a qualified or.bafe feO Qualified or 
until it is defeated. So that if a tenant in tail conveys 
his eftate tail, by fine, to A. and his heirs, the wife of 
A. is entitled to dower againfi her huiband’s heirs. *o^*P* 95 ' 


It is the fame where an eftate tail is conveyed to a 
perfon and his heirs by bargain and fale, or leafe and 
releafe. 


S 9. Where a tenant in tail is attainted of high Pbwd. J57. 
treafon, the king becomes entitled to the eftate as long 
as there are heirs of the body of the tenant in tail ; 
and if the king grants this eftate to a man and his heirs, 
the wife of fuch grantee will be dowable of it ; for he • 
has a qualified fee. 

§ 10, A woman is entitled to dower of a reverfion 
expeftant on a term for years. Thus, if a man, either 
before or after marriage, makes a leafe for years, re- 
ferving rent, his wife will be entitled to a third of the 
land for her dower j and alfo to a third of the rent, as 
incident to the reverfion. But if no rent be referved on 
a leafe for years, made before the marriage, then, al- 
though the widow may recover a third of the reverfion, 
yet it will be with a cejfat executh during the term, 

5 II. Where lands are mortgaged for a term of E«iuitieiof 
years only, a woman will be entitled to dower of the 

L 3 equity Kin^ 


RcTerHont 
after EiUtet 
for Years. 

1 Inft. 4. 
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Title VL Bewef. 06 . in. § ji-— 15 . 

equity of redemption. But if the lands are mortgaged 
in fee, the wife will not be entitled to dower. The 
retdont^ for this difference fwill be explained under 
Tjjjie XV. Mortgage. 

§ 12. Jf lands are fequeftered by the Court of Chan- 
cery, before marriage, for a perfonal duty, yet a right 
to dower will attach on them. 

S 13. A woman is dowable of an eftate held in co- 
parcenary, or in common ; but not of an eftate held 
in joint tenancy. The reafon of which will be ftated 
under thofe Titles. 

§ 14. We have feen that there may be a cuftomary 
dower of copyhold eftates.— An account of this fpecies 
of dower, and of the incidents attending it, will be given 
•under Title X. Copyhold. 

§ 15. Incorporeal hereditaments, fuch as advowfons, 
tythes, commons, and rents, are alfo liable to dower ; 
as will be fliewn under thofe refpeflive Titles. 

5 16. There are fome cafes in which a widow has 
a right of eleQion, as to the property out of which 
fhe is entitled to dower. Thus, it has been ftated, that 
a woman ftiall not be endowed both of the land given 
in exchange and of the land taken in exchange, but 
iSie may have her election to be endowed of which 
Ihe will, 

5 17* So 
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5 17. So if a perfon, having a feignory, marries, Peik.t3». 
and afterwards purchafes the tenancy in fee, and dies, 
his widow (hall have an election to be endowed either 
of the feignory or of the tenancy. But if the tenancy 
had efeheated, the wife would not have an eledion, 
but would be obliged to accept dower out of the 
tenancy ; becaufe the feignory was determined during 
the coverture by the aft of law. 

There are fome other cafes where a widow has a 
right of eleftion, which will be mentioned in the 
fubfequent Titles. 


§ 18. Having ftated the different kinds of property What Thing* 
which are liable to dower, I lhall now examine what 
things are exempted from this charge. 


§ 19. An ellate in dower is a continuation of the, Eftatesnotof 
inheritance, and is therefore only incident to eftates of 
inheritance, and not to mere eftates for life. Thus, 

BraSon fays, “ Si autem ita fa£la ejfet donatio, ut Ji ^,3. 

“ dicam do tibi tantam terram, nulla faila mentione de 
“ haredibus, ijia donatio fe non extendit ad haredes, 3 p. Wm». 

** niji tantum ad vitam donatoris ; idea cejfat doth 
“ petitio.” 

§ 20. It is not only neceffary that the hulband 
fliould have an eftate of inheritance, to entitle his wife 
to dower, but that inheritance muft be fmul et femel in 
him. The cafes on this fubjeft will be ftated in Title 
XVI. Remainder. 

* L 4, § 21. Eftates 
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1 Inft. 31^1. 

Bullard's 
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4 Rep. 121. 


Lib. 6. c. 17. 


Title XI. Dower. CA.ilL § *i— 24. 

§ 21. Eftates held in joint tenancy zte not fubjeft 
to dower ; the reafon of which will be ftated under 
that Title, 

§ 22. A woman is not dowable of a wrongful eftate. 
So that if a tenant in tail difeondnues in fee, and after- 
wards marries, and difleifes the difeondnuee, and dies 
feifed, his wife fliall not have dower ; becaufe the iflue 
is remitted to the ancient intail, and the eftate of the 
huft)and was wrongful, 

§ 23. So, where a man, having a title to land, 
enters, and difleifes the tenant, and dies feifed, upon 
which his heir enters : now the heir is remitted to the 
ancient right which his anceftor had j and, by con- 
fequence, the wife of the anceftor is not entitled to 
dower out of the wrongful eftate, whereof her hufband 
was feifed, during the coverture, 

§ 24. A woman is not dowable of lands afligned to 
another woman in dower : fo that if the anceftor of a 
married man digs, and he endows the widow of fuch 
anceftor of one third of the lands which defeended to 
jiim, mtd ^tes, hjs widow will only be entitled to a 
third of the remaining two thirds ; for it is a maxim 
of law, that das de dote peti non debet. And this 
rule is as ancient as the time of Glawville^ who 
fays, ‘‘ hem in divijionem non veniunt res quas t&r 
“ nerunt mulieres alia its dotem, unde prius doiata 
»*■ fuerint." 

§ 25. The 



Title VI. Dower. Ch. ni. § 25—29. 15:3 

§ 25. The reafon upon which this do£trine is 

founded is, that when the heir endows the widow of 

the anceftor, the affignment of fuch dower defeats the 

feifm which the heir acquired by the defcent of the 

lands on him : fo that the widow is in of the eftate of Vide infra, 

ch. 4. 

her hulband, and the heir, is confidered as nevey having 
been feifed. 

§ 26. In the fame manner, if a woman, on whom Bro. Ab. Tit. 
lands defcend, endows her mother, and afterwards CurteFy,*^io. 
marries and has iffue, and dies in the life-time of her 
mother, her hufband will not.be entitled to an eflate 
by the curtefy in thofe, lands whereof the'mother was 
endowed ; becaufe the daughter’s feifin was defeated 
by this endowment. 

§ 27. Where no dower is affigned, the rule of dot 
de dote does not take place. 

§ 28. Lands, fubjefl: to a title of dower, were de- Hilchins r. 
vifed to a perfon in fee, who died leaving a widow ; ^Vern" 403. 
this widow fued for her dower and recovered a third 
part of the whole, without any regard to the title of 
dower in the widow of the teftator, who did not put 
her claim in fuit. It was hoiden by the court, that 
the teftator’s widow, not having recovered her dower, 
it was to be laid out of the cafe ; and the dower of 
the devifee’s widow was not therefore to be looked 
upon as dos de dote. 

§ 29. By the old law, confirmed by Magna Charta, a Caftle or 
c. 7, , a woman was not dbwable of a caftle or fortrefs, 

£raa.93A 

nor 
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t Inft. i6. 

I Inft. 31 1 . 


Gettard v, 
Gerrard, 

5 Mod. 64. 


fitle VI. Dtwer- Ch. iii. § 29, 30. 
nor even of the capital meCuage, bemg caput barma 
or emitatus. This doQrine mull, however, be underr 
flood to be applicable to baronies by tenure only ; and, 
therefore, the circumftance of a perfon’s being created 
a baron by a title taken from a principal manfion- 
faoufe ip his poCelhon, will not make that houfe caput 
barenia, fo as to exclude the wife from claiming dower 
out of it ; for fuch a barony is merely titular, and a 
titular barony cannot have caput baronia. 

§ 30. Lady Gerrard brought a writ of dower, and 
demanded a third part of a capital meifuage called 
Bromley Hc&'l. 

The defendant pleaded that, time out of memory, 
it had been called as well by the name of Gerardos 
Bromley as Bromley Hally of which Sir Thomas Gerard 
Knt. was created Lord Gerard of Gerard’s Bromley y he 
feeing refident with his family in the faid capital mef. 
fuage, and the faid meifuage then became caput baronia 
fueCy and derived the title of the mefiuage and barony 
to himfelf, by divers defeents } and demanded judge- 
ment, if Ihe Ihould be endowed of it, and averred 
that he had afligned to her a third part of his other 
lands, ^c. The demandant demurred generally. The 
Court of Common Pleas gave judgement for die de- 
mandant. 

Upon a writ of error in the Court of King’s Bench, 
the judgement was affirmed. 


5 31. A wonjan 



Title VI. Dower. G&.iu. 5 31-— 33. 

§'31. A woman is not entitled to dower out of an 
cftate conveyed to her hufband by way of mortgage ; 
of which, an account wi^ be given in Title Mort- 
gage. 

§ 32. A woman was never allowed dower of a ufe, 
nor is Ihe now entitled to dower out of a truft eftate ; 
of which, the reafons will be given in Titles Ufe and 
Truft. 

§ 33* We have feen, that in cafes of eftates tail, 
the dower of the wife, and the'curtefy of the hulband, 
Continue after the eftate charged with them is deter- 
mined. But there are feveral cafes in which dower 
and curtefy ceafe upon the determination of the eftate j 
I ft. Where the fee is evifted by a title paramount, 
both dower and curtefy neceffarily ceafe : 2d, Where 
the feifm of the hulband is wrongful, and the heir is 
remitted, by which the wrongful eftate is determined, 
the right to dower ceafes : 3d, Where the donor en- 
ters for breach of a condition, it defeats the right to 
dower and curtefy : 4th, Where a perfon feifed in tail, 
or of any other determinable fee, conveys in fee, the 
right to dower and curtefy can only be commenfurate 
with the eftate of the grantee, and muft necelftirily 
ceafe when that eftate is determined : 5th, Where an 
eftate in fee is only to continue until a certain event 
happens, it feems doubtful whether the wife fliall be 
endowed or not. But where an eftate in fee is ori» 
ginally created, but by fubfequent words is made de- 
terminable upon feme particular event j there, if that 
particular event happens, the wife’s dower and the 
5 hulband’s 
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VI. Dower. Ch. iii. § 33 r“ 3 < 5 * 
hufband’s curtefy ceafe with the eftate. The cafe of 
Buckworth V. ihirkell^ contradi&s this doftrine. 

§. 34. The intereft which the wife acquired in the 
lands by way of dower, was feldom greater than for 
her owq life, unlefs it was otherwife ftipulated at the 
time of the marriage : and, in England^ dower does 
not appear to have ever confifted of more than an 
eftate for life. 

§ 35. Before the abolition of military fervices, the 
dowrefs was attendant on the heir, or whoever elfe was 
entitled to the reverfion, for the third part of the fer- 
vices which her hufband was bound to perform ; and 
ftill (he holds of the heir by fealty : for the affignment 
of dower by the heir is a fpecies of infeudation which 
is not prohibited by the ftatute of yaw emptoresy be- 
caufe the heir does not depart with the fee. 

§ 36. By the common law, a tenant in dower could 
not devife com which Ihe had Ibwn, nor did it go to 
her executors, but became the property of the perfon 
in reverfion; becaufe the wife being entitled, to an 
immediate affignment of dower, after the death of her 
hufband, if the lands happened to be fowniat that time, 
fhe took the benefit of it ; which made her cafe differ, 
ent from that of other tenants for life, who are never 
put into pofTeffion of lands which are fown. But it 
was provided by the ftatute of Merton, 20 Hen. 3^ c. 2., 
that a dowrefs may difpofe by will of the growing 
corn, otherwife it goes to her executors. 


5 37. Tenants 



Title VI. Dower. Ch. iii. § 37 — ^40. 

§ 37. Tenants in dower w'ere under the fame re- 
ftraints refpe£tmg alienation, as other tenants for life : 
but where tenant in dower aliened by feoffment, and 
the feoffee died feifed, whe?eby the entry of the peifon 
in reverlion was taken away, he could have no writ 
of entry ad cotnmunem legem, till after ’ the deceafe of 
the tenant in dower. But by the ftatute of Gloucejier, 
6 Edw. I. c. 7., it is provided, that upon the aliena- 
tion in fee, or for life of a tenant in dower, fne fhall 
forfeit her eftate, and the heir fhall have a writ of 
entry m frovljo. 

§ 38. By the (latutes ii Hen. 7. c. 20. ^d 32 Hen. 
8. c. 36. f. 2. it is provided, that no feoffment, fine, 
recovery, or waranty, by tenant in dower, fhall operate 
as a difcftntinuance of her eftate, or take away the 
entry of the heir, or perfon in reverfion ; but that all 
fuch ads fhall operate as a forfeiture of her eftate. 

§ 39. Tenants in dower, having only an eftate for 
life, are not by law entitled to commit any kind of 
wafte ; but it is fomewhat doubtful, whether they are 
within the ftatute 6 Ann, c. 31., refpefting accidental 
fire. 


§ 40. The widow holds her dower diiiharged from 
all judgments, leafes, mortgages, or other incum- 
brances, made or created by her hufband after the mar- 
riage ; becaufe, upon the hufband’s death, the title of 
the wife being confummate, has relation back to the 
time of the marriage, and to the feifm which her huf- 
band 
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STiZ/fV!. Dower, Ci&. iii. §40,41. 

band then had : both of which precede fuch incum- 
brances. 

§ 41. Dower is even preiteded from diilrefs for a 
debt due to the crown, contradred during the mar* 
riage ; and if the lands are diftrained upon, the dowrefs 
may have a writ to the Iheriff, commanding him not 
to diftrain, or to reftore the diilrefs, if any be taken. 


TITLE 
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TITLE VI. 

« 

DOWER. 


CHAP. IV. 

Of the AJ/ignment of Dowers end the Modes of 
recovering it. 


§ I. Neet^ty of an jIJignmeni 
nf Dower, 

5. Who may qjjign Dower ^ 

1 o. How Dower is to he ejligned, 

2 3 . Remedies againji an improper 

Ajfignment. • 

28. Effe& of an Ajignment of 
Dower, 


J 31. Of ASions for recovering 
Dower, 

36. Of Damages in Adions for 
• Dower. 

42. A Widow giay now obtain 
her Dower in Chancery, 


Seftion i. 

I^PON the death of the hufband,. the right to 
dower which the wife acquired by her marriage, 
becomes confummate. But unlefs the precife portion 
of land which fhe is to have, is particularly fpecified, 
as ufed to be the cafe in dower ad ojiium eccleftce^ and 
ex cffenfu patris^ (he cannot enter until her dower is 
adigned to her ; for fhe might choofe whatever part of 
the lands fhe pleafed, which would be an injury to| the 
heir. 

§ 2. The widow has, therefore, no eftate in the 
land until aflignment, for the law calls the freehol(f 
on the heir, immediately upon die death of the an- 
ceftor. 


Ncccffity of 
an Affign* 
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Dower. 
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Title VT. Dower. Ch. iv. § 3—6. 

§ 3. A 'widow could not formerly obtain an allign- 
ment of her dower, without paying a fine to the lord ; 
nor could fhe marry a fecond hulband, without his 
licence. It was even ufual for lords to force widows 
to marry, merely for the purpofe of obtaining a fine. 
But it was provided by the charter of Hen i., and 
alfo by Magna Charta, c. 7., that widows fliould not 
be forced to marry, nor be obliged to pay a fine for 
the affignment of their dower. 

§ 4. Widows were alfo allowed, by Magna Charta, 
to remain in thje manfion-houfes of their hulbands for 
forty days rfter their death, which was called their 
quarantine. This cuftom was probably introduced, 
that widows might not be under the neceffity of ap- 
pearing in public, and feeking out a habitation, im- 
mediately after the death of their hufbands. It might 
alfo be intended to prevent a fuppofitious child, a fpe- 
cies of deceit which appears not to have been uncom- 
mon in thofe times, j(s may be inferred from the writ 
de ventre infpiciendo. 

§ 5. With refped to the perfons whofe duty it was 
to alTign dower, the heir in common cafes, as lord of 
the manor, and who was to create the tenure, ailigned 
dower ; and if there was any difpute as to the quantity 
of land afligned, it was determined by the pares curia. 
But the fuit might be removed to the county court, 
and alfo to the king’s court. 

§ 6. Where lands were held of the King in eapite, 
and the heir was in ward, the widow was obliged to 
a * foe 
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fue in chancery for her dower, and after office found, 
that £he was the late tenant’s widow, llie was to make 
oath in chancery, that ffi« would not marry again with- 
out the king’s licence ; and, upon that, a writ iffued 
to the efcbeator de dote ajftgnanda. 

§ 7. No perfon can affign dower who has not a Inft. 3^/7, 
freehold eftate in the land. But in caffi diffeifor, 
abator, or intruder Tiffigns dower, it is good, and can- 
not be avoided ; unlefs tliey arc in of fuch ellates by 
fraud and covin of tlie widow, to the intent that Ihe 
may be endowed by them, <tr recover dower againll 
them : and, in that ca/e, the affignment may be avoided 
by the entry of the real owner. 

§ 8. The reafon why fuch an affignment of dower 
lhall be good is, becaufe the widow having a right to 
dower, Ihe might have compelled them as terre tenants* 
to affign dower to her, and was not obliged to wait 
until the heir thought proper to re-enter, or fue for the 
recovery of his right. 


§ g. Where the heir or other tenant of the land jinft. ^4^. 
refufes to affign dower, and the widow is compelled 
to refort to the courts of law to obtain her dower, the 
affignment is made by the Iheriff. 


§ 10. With refpeQ: to the manner in which dower' 
ought to be affigned, the rule is, that where the pro * 
perty affigned is capable of being fevered, it mull be 
by metes and bounds. And if the Iheriff does not 
return feifin by metes and bounds, it is ill j but where 
VoL. I. M 


How Dower 
is to be 
affigned. 

1 Inft, 32 


no 
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I Inft. 32 ff. 
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Coots V. 
Jjambcrt, 
tj Vin. Ab. 
256. 
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no divifion can be made of an inheritance, a woman 
fhall be endowed thereof in a fpecial and certain man- 
ner. As of a mill, a womap lhall not be endowed by 
metes and bounds, nor in common with the heir, but 
cither flie may be endowed of the third tolle diflie, or 
of the entire mill for a certain time. 

§ 1 1. Dower was afligned by metes and bounds, bc- 
caufe it was a tenancy of the heir, and, like all other 
lands in tenure, ought to be feparated from the de- 
mefnes of the manor; and the reafon why the law 
created this tenure was,, that the heir might be obliged 
to do the fe'fvice for it, during the time of its conti- 
nuance, as he w'as obliged to do for all lands which 
he had given out in tenure, as well as for thofe which 
he held in demefne. 

5 12. The right to have an aflignment of dower by 
metes and bounds, may be waived by the widow ; 
and, in that cafe, an aflignment in common will be 
good. 

§ 1 3. If A. feifed of lands in fee takes a wife, and 
after devifes it for 2 1 years to A., and dies, and after 
C. his heir affigns to the wife the third part of the land 
for her dower, without fetting it out by metes and 
bounds, and the wife accepts it in fatisfadion of her 
dower, though llie was not bound to accept fo in 
common, without fetting it out by metes and bounds, 
nor' the heir bound to affign it, but by metes and 
bounds, for the prejudice that may accrue to them to 
occupy it in common, yet, iiiafmuch as the third part 

in 
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in common is due by law, and they both confent to 
accept it according to law, they may, by their confent, 
waive the aflignment by njetes and bounds, which is 
only for their own advantage, and accept it as it is 
due by law ; and though the leffee for years did not 
agree thereto, yet the aflignment of the tenant of the 
freehold lhall bind him. 

§ 14. An aflignment by metes and bounds can only 
take place where the huflDand is feifed in fcveralty : for 
where he is feifed in common, his widow cannot be 
endowed by metes and bounds; for flie being in pro 
tanto of her hufband’s eflate, cannot have it in another 
manner than her hufband. 

§ 15. In dower againfl the heir of her hufl>and, 
the tenant pleaded, that A. was feifed, and devifed the 
tenements to the huiband aiid two more equally to be 
divided, and fo demands judgment of the writ, fuppof- 
ing that flie could not fue dower before partition againft 
tenants in common; but, upon demurrer, adjudged 
that the wait well lies. 

§ 1 6. Where dower is afligned by the fherifF, he is 
bound to aflign a third part of each manor, or a third 
part of the arable, a third of tire meadow, and 
a third of the pafture. But where dower is af- 
figned by the heir, he may aflign one manor, in lieu 
of a third of each three manors, &c. which is good, if 
accepted by the widow ; and this is called an aflign. 
ment againft common right. 

M 2 


I Inft. 32 h. 
Lit. f. 44. 


Sutton ▼. 
RoUc, 

3 Lev. 84. 


I Roll, Ab. 
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§ 17. Lord Coke fays, that an endowment by metes 
and bounds, according to common right, is more be- 
neficial to the widow, tha^ to be endowed againft 
common right j for there fhe fliall hold the land 
charged in refped of a charge made, after her title to 
dower. . 

§ 18. The alTignmcnt of dower muft be of part of 
the lands whereof the widow is dowable ; for an af- 
fignment of lands whereof a widow is not dowable, or 
of a rent iil'iiing out of fuch lands, is no bar of dower ; 
becaiife a right or title. to a freehold eftate cannot be 
barred by a collateral fecuriiy. 

§ 19. A rent ilTuing out of the land whereof a wo- 
man is dowable, may be aliigned in lieu of dower. 
And if a tenant in tail affigns a rent out of the land 
intailed, to a woman entitled to dower, out of fuch 
eftate tail, not exceeding the yearly value of her dower, 
it will bind the iffue in tail. 

§ 20. In fome cafes, a widow fhall have a new af- 
fignmentr of dower ; as where lands afligned to a widow 
for her dower are evifted, Ihe fhall be endowed of a 
third of the remaining lands. 

§ 21. The aflignment of dower muft be abfolute, 
and not fubje£i: to be defeated by any condition, nor 
leffened by any exception or refervation : for the wi- 
dow comes to her dower in the fer, by her hufband, 
and is /«, in contmuation of his eftate, which the heir 
or terretenant is but a.minifter or officer of the law to 


carve 
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carve out to her ; and therefore fuch conditions or re- 
fervations are totally void, and her eftate difcharged 
from them; or elfe the* eftate affigned v/ith fuch 
conditions is no bar to her recovery of dower in an 
aftion. 


§ 22. In dower, the tenant pleaded, that he, by in- Wentworth'* 
denture, granted a rent out of the faid land to the 
demandant, in recompence of her dower, which fhc 
accepted. The demandant confelTed the grant of the 
rent, and her acceptance ; but faid, that in the fame 
indenture there was a condition* that if the rent w’as not 
paid within fuch a time; after it became due, ii fhould 
ceafe, and the indenture be void ; and ftewed a breach. 

It was adjudged upon demurrer for the demandant : 
bccaufe it was pleaded as a grant, and alfo, becaufe it 
was upon condition ; for rent affigned in recompence 
of dower, and as that w'hich comes in lieu of the land, 
ought to be abfolute, as the affignment of the land 
itfelf : therefore the condition annexed was void, or 
if it were good, yet being only annexed to it as a grant, 
upon breach thereof, the widow w^as reftored to her 
dower. 


§ 23. Where the fheriff makes an improper or ma- lUmclics 
licious affignment of dower, it will be fet afide, and t*' 

o ' jfriv>rN.|KT 

the fheriff will be punifhed. Alligiuiunt. 


§ 24. Thus, where the fheriff returned that he had* paim. 264,5. 
affigned to the demandant for her dower of a houfe, 
the third part of each chamber, and had chalked it out 
-M3 for 
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for her. This was held an idle and malicious allign* 
ment, and the Iheriit was committed for it; as he 
ought to have affigned to (her certain chambers or 
rooms therein. 

§ 25.. In another cafe, the feeriff was committed for 
refufing to make an equal allotment of dower ; and for 
taking fixty pounds to execute his writ of execution ; 
and an information ordered againft him. 

§ 26. The Court of Chancery will alfo relieve 
againft a partial or fraudulent aflignnient of dower. 

k 

§ 27. A bill was brought to be relieved againlt a 
fraudulent afiignment of dower by the llierifF ; bccaufe 
only a third part of the lands was affigned, without 
taking notice of a coal- work, which was on the eftate. 

• The court ordered that the dowrefs Ihould, if ffie 
pleafed, have a new affignment. i 

§ 28. The widow acquires an eftate of freehold by 
the affignment without livery of feifin, becaufe her 
tide to do\Ver arifes from the principles of the law ; 
and the affignment is an acl; of equal notority with 
the livery of feifin. 

§ 29. As foon as dower is affigned, the widow holds 
by the inftitution of the law, and is in of the eftate of 
Jier hufband; fo that, after affignment, ffie is confi- 
dered as holding by an infeudation immediately from 
the death of her huffiand j and therefore, the heir is 

not 
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not confidercd as having ever been feifed of that VideChap.3. 
part of his anceflor’s eftate, whereof the widow is 
endowed. 

§ 30. When dower is affigned, there is a warranty 1 Inft. 38 b. 
in law included, that the tenant in dower bfing im- 
pleaded, lliall vouch and recover in value a third of 
the two remaining parts whereof Ihc is dowable. 


§ 31. Where the wife was refufed her dower by the 
heir, or terretenant, the law provided her with fevcral 
remedies for the recovery of it. 


Of A Elions 
for recover* 
inqf Dower. 
Fitz. N. B. 
147. 


The firfl: of thefe is the writ of dower imdc nihil Ollb. Ufcs, 
hahet, which lies v/here no dower has been affigned. 

But if any part of the dower has been affigned, the 
widow cannot fay, unde nihil hahet ; and therefore flie id. 367, 
mull have recourfe to the writ of right of dower,* 
which is a more general remedy, extending either to 
a part, or to the whole ; and is, with refpeft to the 
claim of dower, of the fame nature and efficacy as the 
grand writ of right, refpefting a claim to an eftate in 
fee limple. 


§ 32. In aflions of this kind, the parol does not 
demur, on account of the infancy of the heir ; for it 
is neceifary that the widow’s claim fhould be immedi- 
ately determined, otherwife flie might want a prefent 
fubfiftence ; nor can the judgment in thefe actions be 
fet afide on account of the infancy of one of the de- 
fendants. 
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§ 33. Where the heir within age endows the widow 
of more than Ihe is entitled to, or where the guardian 
endows the widow of more than a third part, the heir, 
when he attains his full age, may have a w'rit of ad- 
meafurement of dower againft the widow, whereby her 
dower fhall be admeafured ; and the furplus which Ihe 
had in dower fliall be reftored to the heir. 

§ 34. The writ of admeafurement of dower is vifeon- 
tiel, and returnable before the Ihcriff, and therefore 
the parties may plead before him if they think proper. 
But the plaintiff may, without fliewiiig any caufe, and 
the defendant upon Ihew'ing caufe, remove the w'rit 
into the court of common pleas, and, thereupon, pro, 
cefs goes out. The flteriff cannot, however, make ad, 
meafurement, but mull extend all the lands, 'and re- 
turn them to the court of common pleas ; and upon 
that return admeafurement will be made, 

§ 35. If the widow after allignment of dower im- 
proves the lands, fo as to render them of greater value 
than the other ttvo parr.s. Hill no writ of admeafure- 
ment of dower lies. It is the fame if the improvement 
arifes from the working of mines, which were open at 
the time of the allignment, (for a widow cannot open 
mines) ; becaufe this is only a cafual profit, which may 
pot continue during the life of the dowrefs. 

^ § 36. By the common law, no damages could be 
given in a writ of dower, unde nihil habet j but it was 
provided by the llatute of Merion, 20 Hen. 3. c. i., 
that the widow Ihould recover damages from the death of 

her 
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her hulband, provided the hulband died feifed. This 
ftatute does not extend to the writ of right of dower, 
becaufe damages can only be given for the detention 
of the poffeflion ; and in writs of right, where the right 
itfelf is difputed, no damages are given, becaufe no 
wrong is done until the right is determined. 

' § 37. Damages are only due from the time when 
the claim of dower has been made, for the heir on 
whom the law calls the freehold, is not bound to af- 
fign dower until it is demanded. But a demand in 
' pais ^ before good evidence, is Hifficicnt. 

§ 38. Upon a trial at bar, the ifiue was, whether 
there was a demand of dower and refufal, to entitle the 
plaintilF to damages. The plaintiff proved an aflual 
demand of the heir, being of the age of fourteen 
years, and then in her cuftody; though, by his fa-, 
ther’s will, committed to another perfon. The infant 
faid his guardian would not let liim alfign dower. 

Refoived unanimoufly upon debate, ifl. That dower 
was demandable of the heir though he was under age : 
ad, That his guardian was but in the nature of a guar- 
dian in focage, and that the dower was not demand- 
able of him, but of the heir, though not in the cuf- 
tody of the guardian ; and that, if the heir had en- 
tered upon the land to aflign dower, he would not be 
a trefpaffer upon the guardian, though the cuftody of 
the land was committed to fuch guardian, dpring the 
infancy of the heir: 3d, That the negledb of the heir 
in not allignipg dower* upon demand, though he 
5 did 
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did not aftually refufe to do it, was fuch a rcfufal in 
law as to entitle the widow to damages («)• 


Vide r. 4. 

Same Stat. 


§ 39. The ftatute of Merton only enables the court 
in which a writ of dower is brought, to awr.rd fuch 
damage^ as fiiall be aflefled by a jury. So that, where 
a writ of error v/as brought on a judgment in dower, 
the court in which the writ of error was brought could 
not give any fariher damages. But by the ftatute 
16 & 17 Car. 2. c. 8. § 3., it was enafted, that in 
writs of error brought on a judgment i,i dower, no 
execution fhall be ftaid unlefs the plaintiff in error be- 
comes bound to pay fuch cofts and damages as fhall 
be awarded. 


I Inft. 33 a. S 4®- heir or feoffee affigns dowser, and the 

widow accepts thereof, flie cannot afterwards claim 
jny damages; becaufe, having accepted the dower, 
which is the principal, fhe cannot after fue for da- 
mages, which are only acceffary. 


Mordant r, 
Thorold, 

1 Salk. 252. 
1 Show. 97. 


§ 41. Damages of this kind are not conftdered as a 
debt, until they are afeertained ; fo that, if the widow 
dies before the damages are afeertained, her reprefen- 
tatives will not be entitled tp them ; for the writ of 
enquiry being in the nature of a perfonal adtion, it 
dies with the perfon. 


(a) In feveral cafes damages have been given from the death of 
the hulband. Belfield v. Kowfc, 1 Inft. 33 a. Dobfon v. Dohfon, 
Cafes temp. Hatdw. 19. 


5 42, Where 
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§ 42. Where a woman was difabled from fuing for 
her dower at law, by not having accefs to fuch deeds 
as were neceflary to prove her title, fhe was always en- 
titled to relief in equity. And now it is fettled, that 
widows labour under fo many difadvantages at law, 
from the embarraflhients of truft terms, &c. ^Jiat they 
are fully entitied to every alliftance which a court of 
equity can give them, not only in paving the way for 
them, to eftablifli their right at law, but alfo, by giving 
them complete reiiel, when the right is afcertained : 
and in the exercife of this jurifdiftion, courts of equity 
will even enforce difcovery againfl: a purchafer for 
valuable confideration ivithout notice ; and though the 
widow Ihould die before flie had eftablilhed her right 
to dower, equity will, in favour of her perfonal re- 
prefentatives, decree an account of the rents and profits 
of the lands, of which Ihe afterwards appeared dow- 
able, but will not allow her intereft thereon. 

§ 43. Where a mother was guardian of her infant 
child, and received the rents and profits of the eftate, 
of which Ihe was dowable, but it w'as never alligned : 
the Chancellor held, that the want of a forftial allign- 
ment of dow’er was nothing in equity, for ftill the 
right in confcience was the fame. And if the heir 
brought a bill againft the mother for an account of the 
profits, it was juft that a court of equity fliould, in the 
account, allow a third of the profits for the right of 
dower. 
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Sedion T* 


'^HE right to dower attaches at the inftant of the 
marriage ; nor can it be defeated by the aliena- 
tion of the hnfband alone ; but ftill the wife may be 
barred from claiming dower, by feveral ads fubfequent 
to the marriage. 


Attainder . 
of the 
Hufband. 
Bradt, 3 1 1 
1 Infl. 41 a. 
Hawk. P. C. 
b. 2. 0,49. 
f. 42. 

Rob. Gav. 
230. 

Law of Pbvf, 


§ 2. Formerly, if a man was attainted of treafon, 
murder, or felony, his wife was thereby barred, not 
only of her dower at common law, but alfo, of her 
,dower ad oftium ecckjia, ex ajfenfu patris^ and cuftom- 
ary dower ; except where the lands were gavelkind. 
“ This rule, (fays a modem writer'), is to be juftified 
“ on the principle, that fociely may bellow rights on 

“ what 
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“ what limitations it thinks fit for its own fafety, and, 

“ on the ftrength of conjugal tics, to deter men from 
“ treafon ; and this is the only aft by which the huf- 
“ band can, after marriage, affeft his wife’s title to 
“ dower.” 

§ 3. By the ftatute 1 Edw. 6. c. 12., the rigour 
of the common law was abated in this particular, it 
being thereby enafted, that in all cafes where the 
hufband was attainted of treafon or felony, his wife 
fhould have dowser. But a fubfequent ftatute 5 & 6 
Edw. 6. c. II., revived this.l'everity againft the wi- iluft. 
dows of traitors, who^are now barred of dower. And 
the words of the aft being general, exclude the wife, 
as well in cafes of petit, as of high treafon. 

§ 4. In cafes of mifprifion of treafon, or attainder 
of felony only, the ftatute i Edw. 6. is in force, and. 
therefore widows are entitled to dower; and where 
offences have been made felony, by modern afts of 
parliament, the wife's dower is exprefsly faved. 

§ 5. It was refolved in 3 & 4 FMi/> and 'Mary, that Gate v. 

the widow of a man who was executed for treafon fliall h. 

not be endowed of lands which he aliened before the ‘ “• 

n. 2* 

treafon, though they are not forfeited. 

9 6. If a woman be attmnted of treafon or felony, Attainder of 
flie will hereby lofe her dower. But if pardoned, 

Ihe may then demand it, though her hufband fhould 13 Ri-'p. 23- 
have aliened in the mean time : for when this impedi. 

ment 
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Title VI. Bmtr. Ch. v. % 6—9. 
ment is once removed, her capacity to be endowed is 
reftored. 

§ 7. We have feen that a divorce on account of 
adultery was not, at common law, a bar to dower. 
But by t|ie ftatute Wejlminjier 2. 1 3 Edw. i. c. 34., it 
is enafted, that if a wife willingly leaves her hufband, 
and continues with her adulterer, fhe fliall be barred 
of her adion to demand dower, if flue be convifted 
thereupon j except her hulband willingly, and without 
coercion of the church, reconcile her, and fuffer her 
to dwell with hinij ut which cafe, Ihe lhall be reflored 
to her aftiort. 

§ 8. Lord Coke, in commenting on this ftatute, 
obferves on the words, “ ft fponte rcl'iquerit, 'et abicrit 
et moretur cum adultero that although the words of 
. this branch be in the conjunftive, yet, if the woman be 
taken away not fponte, but againft her will, and after 
confent and remain with the adulterer, without being 
reconciled, Ihe lhall lofe her dower : for the caufe of 
the bar of her dower is not the manner of the going 
away, but the remaining with the adulterer in avowtry, 
without reconciliation. 

§ 9. Lord Coke alfo obferves upon the words moretur 
cum adultero, that although Ihe does not continually 
remain in avowtry with the adulterer, yet, if Ihe be 
.with him and commits adultery, it is a tarrying within 
this ftatute ; alfo, if Ihe once remains with the adul- 
terer, and after he keeps her againft her will ; or if 

the 
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the adulterer turns her away} yet Ihe lhall be faid 
morari cum adultero, within this aft. 

§ 10. If the wife goes away with her hufband’s 
agreement and coafent with A. S., if, after, A. B. 
commits adultery with her, and flie remains with him 
without reconciliation, fhe fhall be barfed of her 
dower. 

§ II. In the rolls of parliament, 2 ,'^Edw. i., is the 
following curious cafe. 

• 

William Paynell, and Margaret his wife, claimed 
dower in parliament out of the lands of John De 
Carneys., the firft hulband of the faid Margaret. It 
was anfwered, that Margaret had quitted her firft 
hufband, and had lived in adultery with her prefent 
hufband, without having ever been reconciled to John 
De Carneys her firft hufband, fo that fhe had forfeited 
her dower by the ftatute of Wejlminjler. 

In reply, the demandants produced the following 
Angular deed, by which John De Carneys had granted 
his wife to Paynell. “ Omnibus chrifti Jidclibus ad quos 

preefens feriptum pervenerit Johannes de Carneys Jilius 
“ et hares Aoniini Randulphi de Carneys falutem in do- 
“ mino. Noveritis me tradiffe et dimijije fpontanea vo- 
“ luntate mea domino Will. Paynell mUiti^ Margaretam 
“ de Carneys jiliam et haredem domini Johannis de Gat- 
“ tefden worem meam^ et etiam dediffe et concejjijfe eidem 
“ domino Will, relaxajfe et quietum clamajfe omnia bona et 
“ cattcdla qua ipfa IV..argarcta Lcbet vel de cetera habere 
7 “ poJftU 
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pojfttf et etiam quicquid met ejl 4 e pradiBa Margareta 
“ bonis vel catallis cum fuis pertinentiis, ita quod nee 
“ e^o nec aliqufs alius in nomine meo inpradiBa Marga- 
“ reta boms vel catallis ipfius Margareta cum fuis per- 
“ tinentiis de cetero exigere vel vindicate poterimtu nec 
** debepm in perpetuum. Volo et concede et per prefens 
“ feriptum eohjirmo quod prediBa Margareta cum pre- 
“ diBo Will. Jit et maneat pro voluntate ipjius Will. In 
“ cujus rei tejiimonium huic preefenii feripto ftgillum meum 
“ appofui. Hfis tejlibus^* &c. 

*Tnft. 436. It was determined, ift, that this was avoid grant; 

■ ' ad, that it did not amount to a licence, or at leaft was 

Perk. f. 355. a void licence ; 3d, that, after her elopement, there 
fliould not be any averment quod non fuit adulteriumy 
though William and Margaret intermarried after the 
death of John : and, therefore, that Ihe was barred of 
her dower. 

They alfo produced a fentence of purgation of adul- 
tery, in the Ecclefiaftical Court ; but it was not allowed 
to liave any elfe£t. 

O 

8lnft.436. § 12. Lord Coke further obferves on this ftatute, 

that if a woman, who has eloped from her hufband 
with an adulterer, is afterwards reconciled, and cohabits 
with her hulband by the coercion of the church ; yet 
fhe will be barred of her dower. 

Idem. § 13* With refpeQ: to the circumftances neceffary 

to prove a voluntary reconciliation by the hufband. 
Lord Coke fays, that the cohabitation is not fulBdent, 

without 
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without reconciliation made by hulband fpenie^ fo 
as cohabitation only, in the &me houfe with the huf* 
bwd, availeth her not. But, in a cafe in Dy^r, coha- 
bitation as man and wife, appears to have been held 
a fulRcient proof of reconciliation. 

t 

§ 14. Thus, where a reconciliation was pleaded, it Haworth t. 
was given in evidence, that the hulband and wife had, Dyerrio6i. 
after the elopement, dain together divers nights, and in 
divers places, and demeaned themfelves as man and 
wife. It was objeded, that they never lived together 
in or.’ houfe, but were apart, and the wife continued 
in adultery with one o» more, during the life-time of 
the hulband : Scd non allocatur, for there might have vide 3 Inft; 
been divers elopements, and divers reconciliations ; and 435 * 
the defendant ought to take iffue on one at his peril. 

§ 15. If the friends of the hulband efloin him from ^^een v. 

his wife, fo that the wife does not know what is be- . 

9 Vin. Ab. 

come of him, and the friends of the hulband publilh 341. 
that the hulband is dead, and, after, they procure the 
wife to releafe all marriages and interells which Ihe 
can have in him as her hulband ; and after* the wife, 
by the perfualion of the friends of the hulband, mar- 
ries with another that dies, and Ihe takes another huf- 
band, to whom notice is given that the firft is living, 
but no notice was given thereof to the wife, though 
the wife lives in adultery, and though the hulband was 
not out of the realm or beyond fea, fo that the wife 
ought to take notice that he was living, yet, inafmuch 
as Ihe mn reliquit virum fponte, as the ftatute fays, but 
by the perfuafion of the {iiends of the hulband, that 
VoL. I. N ' he 
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he was dead, and it does not appear that (he ever knew 
that he was living, this is not any fuch elopement as 
to bar her of her dower. 

Cootv.Bertf, . § 1 6. In .dower, the defendant pleaded elopement 
la Mod. 33a. in the wife. The wife replied, that her hufband had 
bargained and fold her to the adulterer, smd hdd 
bad. 


Detinue of 
Charters. 

Hob. 199. 

Bedinsfield’t 

cafe, 

9 Rep. 15. 


§ 17. If, in a writ of dower, the tenant pleads 
that the demandant detains the charters of the eftate, 
and Ihe denies fuch detainer ; if it is found againft 
her, flie fhail loofe her dower. But, ift. The char- 
ters ought to concern the land whereof dower is 
demanded, and not other lands defeended to the 
heir, ad. He who pleads this plea, ought to fhew 
the certainty of the charters whereupon a certain iflue 
may be joined ; or that they are in a chefl or box, 
locked or fealed, which imports fufficient certainty j 
3d, No ftranger, although he be tenant of the land, 
and has the evidences conveyed to him, can, in a writ 
of dower, plead detinue of charters. Alfo, the heir 
in divers Qafes, is in degree of a Itranger, and there- 
fore, fhall not plead detinue of charters: ift. If the 
heir has the land by purchafe : 2d, If the heir has de- 
Kvered the charters to the wife, for in that cafe the 
wife has them by his own aft : 3d, If the heir be not 
immediately vouched : 4th, If the heir comes in as 
vouchee : 5th, If he comes in as tenant by receit. 
And the reafon thereof is manifell, if the true form of 
pleading in that cafe be well obferved : for he who 

pleads 


7 
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pleads detinue of charters in bar of dower, ought to 
plead, that he has been always ready, and yet is, to Vide Perkin*, 
render dower, if the demandant would deliver to him ' 359*36o. 
his charters. 

§ 1 8. Detinue of charters is no plea after ,impar- Burdon r. 
lance ; for he who pleads this plea, muft plead that, f 
from the time of the death of his anceftor, he was 
ready to affign dower, if Ihe would deliver the 
charters. 


§ 19. If a woman joins her*hufband in levying a Fine and 
fine, or fufi'ering a common recovery, Ihe iwll thereby 
effedually bar herfelf from dower out of the lands 
comprifed in fuch fine or recovcr)\ The principles 
upon which this doftrine is founded, will be explained 
under thofe Titles. 


§ 20. By the cuftom of London^ a married woman Bargain and 
may bar herfelf of dower, by a deed of bargain and London, 
fale acknowledged before the lord mayor, or the re- 
corder, and one alderman ; (the wife being examined Buhun Priv. 
feparately and apart from Her hufband), and proclaimed 26. 

and inrolled in the hufiings of pleas of land. 

§ 21. The moll ufual mode of barring dower in. Jointure, 
modem times, is by means of a jointure, fettled on the 
wife before marriage ; of which, an account will be 
given in the next Title. 


522. Every devife or bequeft in a will, imports a 
bounty, and therefore cailnot, in general, be averred 

N 2 to 
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to be ^ven as a fatisfiidion for thati to which ^the de> 
vifee is by kw entitled. Upon this prmciple, a devife 
cannot be averred to be in fatisfeftion of dower, ualefs 
it be fo expreffed in the will, ift, Bccaufe a devife 
implies a confideration in itfelf, and cannot be averred 
to be for the ufe of any other perfon than the devifee, 
unlefs it is fo expreffed in the will : no more can a de* 
vife be averred to be for fatisfaftion of doWfer, unlefs 
it is fo expreffed. 2d, As all wills of land muft be in 
writing, no averment refpefting the intention of the 
teftator is admitted, which cannot be collected from 
the words of the will itfelf. 

§ 23. A perfon being indebted, devifed part of his 
lands to his wife, but did not mention it to be in bar 
of dower ; and devifed the refidue to his' executors, 
until his debts were paid. The wife brought a writ of 
dower, and recovered : the heir hied a bill in Chancery 
to be relieved. But the court faid, the devife. was not 
to be looked upon as a recompence or bar of dower, 
but as a voluntary gift. 

. § 24* ‘It follows, that an unconditional devife by a 
hufband to his wife, can m no inftance operate in a 
court of law, as a bar of dower, although fuch a devife 
be of more than a third of all the hufband’s eftate. 
But if it be expreffed in the will, that the devife is 
made in lieu and fatisfadion of dower, or on condition 
that the wife lhall not claim dower, then the wife can- 
not have both ; for that would be evidently repugnant 
to the intention of the teflator. The wife muft, there- 
fore, in fuch a cafe, nwke ' her eleftionj and if ihe 

enters 



Title VI. Dmen Cb. r. § 24—26. 

raters on the lands devifed to her, fhe thereby pre* 
eludes herfelf from ever claiming dower. On the 
other hand, if (he brings a writ of dower, (he, by 
that aft, determines her eleftion, and cannot after- 
wards claim the devife. 

§ 25. A man devifed a third part of ail his lands to 
his wife, in recompence of her dower, and died. The 
wife entered on the lands devifed to her ; and it was 
refolved that fhe was thereby barred of her dower. 

§ 26. A perfon devifed his lands to Mar’^ his wife, 
until P. his daughter came to the age of 1 9 years, and 
afterwards to P. in tail, remainder over in fee. And 
devifed further, that P. Ihould pay, after her age of 
19 years, to his wife, 12 /. per annum, in recompence 
of her dower ; and if fhe failed of payment, that Mary 
fhould have the land for her life. The wife, before 
P. came to the age of 19 years, brought a writ of 
dower, and recovered a third part ; and after P. came 
to the age of 19 years, the wife entered for nonpay- 
ment of the 12 /. ; and the queftion was, if her entry 
were lawful. 

Shuttleworth argued that it was ; and that fhe had 
not waived the benefit to have the lands by the devife, 
by bringing her writ of dower ; for then fhe had no 
title to it, but her title accrued by the nonpayment of 
the 111 . Walmjley, contra. And afterwards it was 
adjudged, that fhe having recovered a third part in 
dower, Ihould not have the rent by the will, as it was 
ag ainft the intention of the teftater that fhe fhould have 

N 3 both j 
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both ; and the acceptance of one was a waiver of the 
other ; and in M/ei. 3 1 & 32 £//z.f error was brought, 
and the judgment was affirmed. 


L'fquire v. 
L fquire, 
Fiiich; 134. 


§ 27. A man devifed his perfonal eftafe to truftees, 
in trufl that his widow ffiould receive thereout 100/. 
fer annum during her life, in lieu and difcharge of her 
dower. The wife received this annuity for many years, 
and then brought a writ of dower. Decreed that the 
wife was barred of her dower, as long as the perfonal 
eftate was fufficient. 


Ward T. § 28. A teftator, after de\'iling to his wife, declares 

Amb *flep. his will, that what he had before given her, fhould 
* 99 " be in full of all dower and right of dower or thirds, 

which flie might have or claim in or out of his real 
eftate. Decreed by Lord Hardwicke, that the devife 
was a fatisfeftion of the widow’s right to free-bench of 
a copyhold, which the teftator had purchafed after 
making his will : for free-bench was cuftomary right 
nomine dotis^ and fo declared by Bradton. 


Cafe ; where § 29.' If, however, the intention of the teftator does 
aBo vd^ to ** appear to have been, that the wife fliould 

taki both. take the devife in lieu of dower, and not enjoy both ; 

as, if the hufband devifes lands to his wife during her 
widowhood only, or reftrains the devife in any other 
manner, fo as to render it lefs beneficial than dower, 
a court of equity will not interfere ; but the wife will 
be allowed to take both the thing devifed, and alfp her 
dower. 


S 30. Willimt 
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5 30. Williarn Lawrence devifed lands of the value Lawrence ». 
of 130 /. to his wife, during her widowhood ; and after 
the determination of that eftate, he devifed the fame 43^* 
premifes, together with all his other lands, to truftees, 
for a term of years, in truft for the payment of his 
debts and legacies : and, as a further provifioja for his 
wife, he direfled that, after two years of the term were 
expired, his truftees Ihould permit her to receive the 
rents and profits of another farm of 90 /. per annum^ 
for the remainder of the faid term of 2 1 years, fo long 
as Ihe ihould continue a widow. The widow entered 
on the lands thus devifed to her, and afterwards brought 
a writ of dower for a third part of the lands not de- 
vifed to her ; to which was pleaded the devife, with 
an averment, that the fame was for her jointure ; but 
upon a demurrer to this plea, judgment was given for 
the demandant. A bill was then exhibited in Chan- 
cery, to be relieved againft this judgment ; and Lord * 

Chancellor Somers decreed a perpetual injundion 
againft the widow, to ftay her further proceedings 
upon the judgment in dower. 

The caufe was reheard before Lord Kee^Jer Wright^ 
who ordered a cafe to be ftated, ift, Whether the de- 
fendant was barred of her dower by the devife in the will 
or npt : adly, Apd if Ihe was not barred of her dower 
by fuch devife, whether the plaintiff ought to be relieved 
in that court. A cafe was accordingly ftated. In 1702, 
the caufe came on upon the cafe fo ftated ; and his* 

Lordlhip declared, that he had fully copfidered the 
matter, but cqnceived there was nothing in the teftator's 
V'ill that did intend that the defendant ihould be barred 

N4 of 
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of her dower j and if any fuch thing did appear by the 
will, the fame would only be a bar at law, and not in 
that court ; therefore his Lordfliip reverfed fo much of 
the former decree as awarded a perpetual injunction 
againft the defendant’s proceeding at law upon her 
judgment in dower. This caufe was brought on again 
by another remainder man, and was heard by Lord 
Chancellor in 1715, who declared, as to the 

point of dower, that it being a point of right, and fo 
doubtful in its nature, as that the Court had been of 
diSerent opinions about it, and the determination in 
lyoi having remained fo long unqueftioned, his Lord- 
fhip did not, think fit to make any variation from what 
was then determined as to that point, 

3Brp,Pvl. On an appeal to the Houfe of Lords, it was com 
tended, that it would be againfl the rules of natural 
equity and juftice, if the refpondent Ihould be permitted 
to enjoy the eftates devifed to her by her hulband’s 
will, and at the fame time difappoint his intention, by 
infilling on her dower, for which the lands devifed were 
far more than equivalent. 

On the other fide, it was faid to be no where ex- 
prefled, nor to be colleCled from the words of the will, 
that the lands, devifed to the refpondent, were for her 
jointure, or in bar of her dower j neither could it be 
fo averred at law, or in a court of equity, Ihe havmg 
no eftate for life, but for her widowhood only ; and the 
'decree was accordingly affirmed. 


5 31, A mm 
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§ 31. A man devifed his eflate to bis firft and other 
fons in tail, remainder to his daughters in tail, remainder 
to his wife for life. It was decreed by Lord Hardwicke, 
that the wife was entitled to dower out of the eftate thus 
given to her in remainder. And his Lordflup obferved, 
that the cafe of Lawrence v. Lawrence fully in point. 

S 32. Notwithftanding the doftrine eftabliflied in 
the cafe of Lawrence v. Lawrence^ and the frequent 
recognition of it, devifes have been fince frequently 
deemed a fatisfadion of dower, on account of very 
ftrong and fpecial circumftances ; as' where allowing 
the wife to take a double provifion, would have been 
quite inconfillent with the difpofitions of the will. 

§ 33* b perfon, feifed in fee, by his will gave and 
devifed to his wife an annuity of 200 /. with a power 
of diftrefs and entry, and, fubjeft thereto, he devifed 
his real ellates to his daughter, in ftrifl: fettlementj 
and gave all his perfonal eftate to LordGa/way, in truft 
to inveft it in lands to be fettled to the fame ufes. 
One of the queftions in this cafe was, whether the wife 
was to take this annuity in fatisfaftion of her dower, 
or not. 

Two cafes were cited ; the firft, that of Pitts v, 
Snowdefif which was a devife by a man to his wife of 
an annuity of 50 /, a year, payable out of his copyhold 
and freehold meffuages, with a claufe of entry and 
diftrefs ; to be made good out of his perfonal eftate, 
and fubjed to the annuity, he gave his freehold mef* 
fuages to his three children, X,or4 ibtrdwifke decreed, 
9 that 
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that the widow wras entitled both to dower and thjs 
annuity. The iecond was that of Arnold v. Kempjlead^ 
where a teftator gave fome leafehold eftates to his wife 
for life, and then gave her 10/. a-year during her life, 
or fo long as flie Ihould continue a widow, out of the 
rents and profits of his freehold eftates in ^een'tSquarCy 
but without any claufe of entry or diftrefs ; and devifed 
all his freehold eftates in ^een’s Square to his fon. 
Lord Northinpm decreed, that the widow muft ele£t, 
either her dower, or the annuity ; but could not 
take both. 

Lord Camden. — ^The cafe now before the court is 
niore exactly correlpondent, in the form of the devife, 
to Fitts V. Snowden^ than to the other cafe j for, in 
thefe two cafes, there is an exprefs claufe of’ entry and 
diftrefs, whereas there is no fuch power in Arnold v. 
Kempjlead ; and they more particularly refemble each 
other in another circumftance, as the annuity in both 
is charged upon other funds, not fubjedt to dower, as 
well as upon the dowable eftate ; whereas, in Arnold 
V. Kempjlead., the annuity is made to ifiue only out of 
die freehdld eftate, fubjed to dower. Thefe two^ 
being alike in all their circumftances, I muft admit 
that Pitts V. Snowdfn is an authority in point one way, 
Arnold and Kempfiead the other. The queftion upon 
this cafe is this, ift, whether, if a rejit-charge is given 
to the widow, iffuing out of the eftate fubjed to dower, 
owith power of diftrefs, this devife lhall operate as a bar 
or fatisfadion of dower. I am of opinion that it lhall ; 
becaufe the claim of dower, ift, difappoints the will, 
and, zdly, is inconliftent ydth'it. It is admitted that 

?very 
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every devifee muft confirm the will in toto, if he claims 
any intereft under it; and will confequently forfeit 
fuch intereft if he impeaches or intercepts any part of 
it. In this cafe, the \wll is contradifted by the claim 
of dower, ift, becaufe it puts the truftees out of poffef- 
fion, for they cannot hold the whole, fubjeft to the 
annuity and diftrefs, without being in poffeffion of the 
whole ; nor can the annuitant, confiftent with the will, 
take poffeffion of any part, becaufe her right accrues 
upon default of payment. And though the prefent 
cal'e gives the right of entry upon the whole or any 
part, in more explicit terms than Pitts Sno^vden, yet 
the general power of entry and diftrefs in Pitts v, 
Snowden is tantamount in this particular. The poffefr 
fion, therefore of the truftees, being co-extenfive with 
the anmuties and the diftrefs, it is not poffible, in fuch 
a cafe, to make the land fubjed to the dower and the 
rent-charge at the fame time ; becaufe, as annuitant,* 
the widow muft be out of poffeffion of the whole ; as 
dowrefs, Ihe muft be poffeffed of a part. Hence it fol- 
lows, that where the teftator gives the eftate fubjeft to 
the annuity, as he doth in this cafe, he muft be intended 
to give, fubjeft to the annuity only ; and 'the refidue 
of the rents and profits being given to the devifee, 
muft exclude all charges, 'except only the annuity. 
In this view of the matter, the widow, by the claim 
of dower, difappoints the will in the inoft effential part, 
of the teftator’s plan, by reducing the intereft of the 
devifee, and loading the eftate with an additional 
burden, adly. The claim of dower is inconfifteht with 
the will in another light, as it will diminilh the annuity 
Itfclf, which is contrary to the very words of the will. 

The, 
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The annuity is either given over and above the dower, 
or in fadsfaftion of it : he intended only one, or he 
intended both ; if both, he intended both Ihould be 
enjoyed m thdr full extent, the whole annuity and the 
whole dower. Now, can the widow enjoy the annuity, 
as the will has given it, if Ihe claims her dower ? It is 
moft clear that flie cannot ; for if fhe enters into a 
third in right of her dower, Ihe mull fink fo much of 
her annuity, as that third ought to bear in proportion. 
That is a violation of the will ; and whether the an- 
nuity clalhes with the dower, or the dower with the 
annuity, it is equally dedfive, for Ihe can never enjoy 
both, unlefs' both can be reconciled to the will. Nor 
is there any pretence to fay that the whole annuity, 
by an equitable marlhalment, lhall be thrown upon the 
two remaining thirds ; becaufe that would 'in terms 
contradict the will, which charges the whole, and gives 
•the power of difirefs on the whole. This is fufHdent 
to Ihew the teftator's intention: it is an intention that 
does not Hand upon a loofe prefumption, but from the 
mode of devifing in the will itfelf ; and then the cafe 
comes within the rule of Noys and Mordaunt, that no 
perfon lhall' difpute a will that takes under it. This 
rule is univerfal and without exception, and a dowrefs 
has no more right to be exempted from it than any 
other devifee. The cafes of Lawrence v. Lawrence, 
Hitcbin v. Hitcbin , . Lemon v. Lemon, Cs’r. may be all 
admitted to be good law ; the will, in all thefe cafes, 
being confiftent with the claim of dower. In all thefe 
cafes the dowable eftatewas devifed generally ; and as 
the teilator had not exprefied the wife’s bequeft to be 
In fiitisfiiClItKi^ the Court would not prefume it, and the 
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eilate pafled ctm mere. There no violence is done to 
the will, and the wife takes no more from the devifee 
than the teftator intended fhe fliould } nothing being 
declared to the contrary. But where the dowable 
eiiate is fo divided that the claim of dower makes a 
material change in the will itfelf, as it does here, the 
widow muft be barred by neceflary implication. For 
where is the difference between declaring that fhe fliall 
not hold both, and deviling fo that Ihe cannot hold 
both, without difturbing the will. And, therefore, if 
the claim of dower will difappoint the will, fhe is 
barred of her dower by neceffary implication ; which 
will, according to the dodrine of all t&e cafes, be 
equivalent to an exprefs implication. 1 will now fay 
a word upon the cafe of Arnold v. Kempjiead. There 
is no power of diftrefs in that will, and yet I' do not 
think it fubftantially within the reafon of the other 
two cafes ; for the very gift of an annuity to the wife 
out of the dowable eftate, does, from the nature of the 
intereft, throw her out of poffeffion, and makes the 
claim of dower inconfiftent with the will. I muft not 
conclude without taking notice of a circumftance that 
may be urged againft my opinion, as a prodf of inten* 
tion in the teftator, to give both dower and annuity to 
the -wife, and that is, that the annuity is made to iffue 
out of more than the dowable eftate ; from whence it 
may be argued, that the teftator enlarged the fund for 
payment, in order to leave fufficient for the fatisfadion 
of both the demands. I anfwer, firft, that it is totally un- . 
known whether he extended the charge and the remedy 
with that view ; it is, at moft, but conjedhire ; and it 
may as reafonably be fuppofed, that he meant only, by t 

augmenting 
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augmenting the fecurity, to give an eafier and fafer 
remedy for recovering the aimuity, as nothing is more 
common, where a rent-charge is granted, than to 
charge an eftate of ten times the value for the payment 
of it. adly, That this fuppofed intention is rebutted 
by a decided intention to the contrary, manifefled and 
expreffed in the will itfelf. I wiflj thefe cafes could 
have been reconciled ; feeling in myfelf a modeft un- 
willingnefs to fet in judgment upon two men greatly 
fuperior to myfelf in learning as well as capacity ; but 
that, which in a private man, would have been pre- 
fumption, is an indifpenfible duty in a judge ; the tax 
is impofed upon me by my office, and I undertake it 
with more eafe of mind, knowing that there is a jurif- 
didion fuperior to us all, which is able to confirm or 
reverfe my opinion by a final decifion. 

§ 34. A teftator gave by his will ten acres of land 
to his fon, fubjed to a rent-charge of 10/. per gnnum 
to his wife for life, and 5 /. per annum to his brother. 
The widow filed a bill for this annuity and her dower ; 
and the queftion was, whether the rent-charge to the 
wife was a' bar of dower, it not being fo expreffed in 
the will. The cafes of Lawrence v. Lawrence, and 
Davis V. Edwards, were cited to Ihow that a rent- 
charge will not bar dower, unlefs fo expreffed. 
On the other fide was cited Villa Real v. Lord 

Lord Lougbborm^h.—T!h.t law is perfedly fettled 
and very plain. The gift of an annuity to the wife 
may be a bar of dower, pr may not, according to the 

language 
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language of the will. Arnold and Kempjlead^ (cited in 
the fame note upon Co. Lit. 36 ^.) In Villa Real v. 

Lord Galway^ it was held to be a bar, becaufe, other- 
wife, the other devifes in the will could not take effefl:. 

In this cafe, if the value of the lands Ihould not be 
fufScient to fatisfy the two annuities and the ,dower, 
it would prove it was intended to be in bar ; other- 
wife, there is nothing in the will to Ihew fuch intention, 
and there mull be fuch an intent to make it a bar to 
dower. 

§ 35 * Sir O. Boynton^ by his avill, gave his wife his Boynton y, 
manfion-houfe, Sffr. forHfe; he alfo gave !o his faid fEro^Erp 
wife an annuity of 1000/. charged on all his real 445-' 
eftates, in lieu of her dower, and thirds ; together with 
the ufe of her jewels, and of his houfehold goods, plate, 
carriages, b?c. for life j and a legacy of 200 1 . to be 
paid immediately after his deceafe : then came the 
following: — « Provided that if my faid wife fhall 
« happen to marry again, that then, and from thence. 

“ forth, all and every the devife, annuity, powers, 
authorities, and bequefls, by me herein-before or 
“ herein-after given and bequeathed to my faid wife, 

(except the annuity of 100/. a year herein-after 
“ mentioned), ihall ceafe and be void. And, in fuch 
“ cafe, I give and bequeath to my faid wife, during 
“ her natural life, one annuity or yearly rent-charge 
** of 100/., charged upon all my real eftates, to be 
** paid, ''The faid annuity of 100/. to be in full 
** for any benefit and advantage, which I mean fliall 
« arife out of my real or perfonal eftate, in cafe flie lhall 

happen 
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** happen to marry again.” And made his faid wife 
executrix and refiduary legatee of his faid trill, and 
guardian to the plaintiff his eldeft fon, and to his other 
children. Sir G. Boynton, the eldeft fon, filed his bill, 
praying, among other things, that the defendant, Lady 
Boynton, might make her eleftion, either to accept the 
benefits under the will, or to claim her dower. Lady 
Boynton, by her anfwer, eledled to take her dower, 
inftead of the benefits given to her by her hufband’s 
will. Sir T. Sewell M. R. declared that, as no account 
of the teftator’s perfonal eftate and of his debts, Sffc. 
had been taken, the defendant. Lady Boynton, was not 
obliged to make any eleftion, until the account fhould 
be taken j and it fhould appear, out of what real eftates 
fhe was dowable at the time of the teftator’s deceafe. 
The mafter made his report, and foon after Lady Boyn- 
ton married again. The plaintiff filed a fupplemental 
bill, making Lady Boynton'^ hufband a party, ftating 
the marriage, and that in confequence thereof, the 
benefits arifing to the defendant loidiy Boynton under 
the will, had become void. In her anfwer to this bill. 
Lady Boynton claimed her dower, and fubmitted to the 
Court whether fhe was not alfo entitled to the annuity 
of too /. given by the teftator’s will. 

Lord Thurlow declared, that Lady Boynton, having 
defted to take her dower, was not entitled to have 
the legacy, annuity, and provifion made by the will. 
And, upon a re-hearing, his Lordfhip faid, the queftion 
isi whether the teftator has declared, by exprefs words, 
or any thing tantamount, that Lady Boymn flisdl have 

both 



beth the do\rtn’ and this ariauity ? Ihe qu^ott tottil; 
upon the clawfe whereby he gives her^ iii die «v«!nt (rf 
her marrying again, loo/. a year,' as the lull beatfit 
llie was to derive from his eftate* By the expreffioas* 

I rather think he intended his eftate ihould be quite 
clear of her. On the other hand, it is faid, this could 
not be his intent, as he knew this was not equal to her 
dower ; but the cafes do not feem to have gone upon 
any calculation of value between the legacy and the 
dower. The natural conftruction of the words feemed 
to be, that if fhe married again, fhe fliould only have 
iod/. a year, in this the telftator’s intention is de* 
ftated ; but ilic cannot have her dower and the an- 
nuity. 

5 36. A gift of the refidue of perfonal eftate, ABeqoeftof 

will not alone be conllrued as a bar or fatisfaftion of of'perronll' 

dpvver. is no 

Bar to Dower., 

§ 37. A man, by his will, taking no notice of his Ajm v. 
wife’s title to dower, makes a provifion for her out 
of the perfonal edate by way of refidue. This was 
inrdlcd upon to be an implication to bar her of 
dower. 

I.oid Hardwicke.—'iiio cafe to that purpofe* This 
differs greatly from Noys and % Mot daunt ^ and the . 
feveral other cafes, fince which the rule has been, that 
if a provifion (even perfonal, according to latter (te- 
terminations) is made for a child, whpfe eftat^ by 
the fame will, is devifed away, if he ehdini under 
Vefc. I. * 0 the 
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the Krill, he cannot have the other. But here, by 
the claim of do\wr, the wife does not break in on the 
will i and this is the ftronger, as it is only a refidue ; 
which accidental benefit he might intend ihe fhould 
have as well as dower. 
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Orlgm of 
Jointures. 

4 Rep. 1. 


JN confcquence of tvo maxims of the common law, 
I ft, that no right can* be barred until it accrues, 
and, adly, that no right or title to an cftate of freehold 
can be barred by a collateral fatisfaftion ; it was found 
abfolutely impoffible to bar a woman of her dower, 
by any affignmenf or affurance of linSis, eitKer before 
or during the marriage ; though exprefsly mentioned 
to be in full bar and fatjsfadion of dower. For a wife 
having acquired a right to be endowed of a third part 
of all her hufband’s lands, at the moment of her mar- 
riage, this right, like all others, could only be ex* 
tinguiflied by a releafe thereof ; and no fwch releafe 
of the wife, either before or during the marriage, 
would be valid. For if it was made before the mar- 
riage, it was no bar ; becaufe, at the time of making 
it, the wife had no title to dower •, and, therefore, a 
releafe from her then, could be no bar to a right which 
accrued to her after. If it was made during the mar- 
riage, it ■R'as abfolutely void ; the wife not being then 
fui juris. And no eftafe limited to the wife during 
the marriage, could bar her of dower j becaufe no 
right or title, to a freehold eftate can be deftroyed by 
acceptance of a collateral fatisfa£tion. 


§ a. Every woman became therefore entitled, im- 
medi^dl|^ix)n her marriage, to one third of all her 
hufband’s reed eftafes, however fmall her own fortune 
might be. Such an inequality was one of the reafons 
why fo much land was conveyed to ufes, a widow not 

being 
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bdng dowable of a ufe. And when the praQice of Vide Tit, ii. 
vefting eftates in feoffees to ufes became general, it 
was ufual, on all marriages, for the friends of the wife 
to procure the huiband to take an eftate from hi» 4Rep. li. 
feoffees, and to fettle it to himfelf and his wife, for 
their lives, in joint-tenancy or jointure, (from whence 
the word jointure arofe), leaft the wife Qiould be 
totally unprovided for at the. death of her huiband. 

§ 3. When the ftatute of ufes enaded that all thofe 
who were entitled to the ufe of any lands or tenements 
lliould have the legal feifm and pofleffion of them, all 
women, who were then m'ufried, w'ould have become 
dowable of fuch lands as v/ere held to the ufe of their 
hulband’s; and would, at the fame time, be entitled 
to any jjarticular lands that were fettled on them in 
jointure. But as this would have been a manifell 
wrong, the following claufe was inferted in the ftatute 
of ufes, to prevent that confequence. 

§ 4. “ Whereas divers perfons have purchafed or Stature 
“ have eftate made and conveyed of and in di\'ers, eh^io' / s. 
“ lands, tenements, and hereditaments, unto them and 
“ to their wives, and to the heirs of the huiband, or to 
“ the huiband and to the wife and to the heirs of theic 
“ two bodies begotten, or to the heirs of one of their 
“ bodies begotten, or to the hufband and to the wife 
“ for term of their lives, or for term of life of the feid 
“ wife; or where any fuch eftate or purchafe of any 
“ lands, tenements, or hereditaments hath been or 
hereafter lhall be made to any huiband and^to his 
“ wife, in manner and form above, expreffed, or to 

0 .3 “ Eny 
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“ any other perfon or perfons and to thdr heirs and 
‘‘ affigns, to the ufe and behoof of the faid hufband 
and wife, or to the ufe of the wife, as is before re- 
“ hcaried, for the jointure of the wife, that then, and 
“ in every fuch cafe, every woman married, having 
** fuch jointure made or hereafter to be made, fhall 
not blaim nor have title to have any dower of the 
refidue of the lands, tenements, or hereditaments 
** that at any time were her faid hulhand's by whom 
“ Ihe hath any fuch jointure, nor fhall demand nor 
** claim her dower of and againft them that have the 
‘‘ lands and inheritances of her faid hufband. But if 
fhe have no fuch jointure, then Ihe fhall be admitted 
and enabled to purfue, have, anci demand her dower, 
by writ of dower, after the due courfe and order of 
tfte common laws of this realm, 

Jd, f, 7. Provided always, that if any fuch w'oman be 

“ lawfully expulfed or evided from her faid jointure, 
** or from any part thereof, without any fraud or covin, 
** by lawful entry, aftion, or by difcontinuance of her 
** hufband, then every fuch woman fhall be endowed 
** of as muph of the refidue of her hufband’s tene- 
** ments or hereditaments, whereof fhe was before 
dowable, as the ikme lands and tenements fo evi£led 
and expulfed fhall amount or extend unto.§ ** 

§ 5. This ftatute has given rife to the modem join* 
tuit, which Lord Coke defines to be ** a competent 

** lii^lihood, of freehold,for the wife, of lands,or tene- 
** mei^ to tidte eflPed prefently in pofleffion or 
•* profit, idter the dec^c of heT.hufband, for the life 

of 
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** of the wife at the leaft ; if ihe herfelf be not the 

caufe of determination of forfeiture of it. 

§ 6. As the featute 27 Hen. 8. refpefUng jointures, 
contradl^ the common law, it has been conilrued 
feriftly ; and, therefore, Lord Coie lays it down, that 
ho ellate limited to a woman ihall be deemed a good 
jointure, and a bar to dower under this a£);, unlefs it 
has the following requifites. 

5 7. It muft take effeft, in poffelTion or profit, im- 
mediately from the death of -the huiband ; for, other- 
wife, it will not be fq, beneficial a dower. *If, therefore, 
an ellate is conveyed to the hufband for life, reminder 
to y. S. for life, remainder to the wife for life, in fatif- 
faSion df dower, this is no jointure within the ftatute : 
becaufe, by the firft limitation, it was not to take efFe£t 
in polTeffion or profit prefently after the death of hen 
hufband. And although, in this cafe, y. S. fhould 
die in the life-time of the hufband, and after the death 
of the hufband the wife fhould enter, yet it would be 
no bar of dower, but flie fhould have her dower alfo ; 
becaufe it was not within the flatute, and, t>y the com- 
mon law, it was no bar of dower, 

§ 8. So, where an eflate was limited to the hufband 
in tail, and, for default of fuch iflue, to the wife for 
life, ft was held not to be a jointure, although 
the hufband died without ifTue in the life-time c^f 
liis wife. 
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§ g. Sir H. Bowyer covenanted to ftand feifed to the 
ufe of himfelf in tail, and for default of fuch iflue, to 
the ufe of his wife for life. Sir H. Bowyer afterwards 
made a feofFitient of the fame lands to truftees, to the 
ufe of himfelf and his. wife for their lives, witliout 
impeachment of wafte, by way of jointure* After the 
death of Sir H. Bowyer, his wife entered. And it was 
adjudged, that fhe was remitted inftantly to the eftate 
finr life limited to her by the covenant to ftand feifed ; 
and that it was not a jointure, becaufe it was to begin 
after the determination of an eftate tail ; and, although 
the eftate tail was determined by the death of the huf- 
band without ilTue, fo that her eftate began immediately 
upon the death of her hufoancl, yet, forafmuch as it 
could not be faid to be a jointure at the beginning, 
whatever happened afterwards could not make it a 
good jointure, 

§ 10, The fecond circumftance neceffary to a jointure 
is, that it muft be limited for term of the wife’s life, 
or for feme greater eftate. But if an eftate be limited 
to a woman for the life or lives of one or more perfons, 
or for a hundred or a thoufand years, if Ihe lives fo 
long, or without fuch limitation, it is no bar of her dower. 

§ II. It is immaterial in what manner the eftate is 
limited to the wife ; for although the ftatute recites 
five modes of limiting an eftate in jointure, yeit thefe 
arc only mentioned as examples, jhid do not exclude 
any other eftate which is confiftent with the intention 
of the ftatute. 


§ 12. In 
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§12. In the D^chefe of cafe, which was 

determined i Mary^ it was refolved by all the judges, 
that an eftate, limited to a man and his wife, and to 
the heirs male of their two bodies begotten, was a good 
jointure within the ftatute ; although it was not one of 
the eftates mentioned in the ftatute. 

§ 1^;. In Vernon* s cafe, it was determined, that an 
ellate, limited to the huiband for life, remainder to the 
wife for life, was a good jointure ; although it was not 
one of the eftates mentioned in the ftatute ; becaufe it is 
equally beneficial with them. 

§ 14. It is faid, in Brook's Abridgement, that an 
eftate, limited to a. hufband and wife and their heirs, is 
not a jointare within the ftatute ; becaufe it is not one 
of the eftates mentioned in the ftatute. But Dyer has 
contradifted this pofuion, and proved that fuch an 
eftate would be a good jointure, and within the exprefs 
letter of the ; the words of the aft being “ for 
“ term of life or otherwife in jointure j” which word 
otherwife extended to all other eftates conveyed to 
the wife, not mentioned before in the aft, tirhich are 
as beneficial or more to the wife, as the eftates beforf 
mentioned. 

§ 1 5. The third circumftance ncceffary to a good 
jointure, according to Lord Coke, is, that the eftate 
muft be limited to the wife herfelf, and not to any 
other perfon in truft for her. So that if an eftate be 
made to others in fee-fnnple, or for her life, -in truft, 
fo as the eftate remaiif in them, although it be for 
5 her 
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hM- benefit, and by her yet it it no bar of 

dower. 

$ 16, "blLr. fiarff^ave obfenres, on this paflage, that 
though this may be true at law, yet it is now fettled, 
that a truft ellatc, being equally certain and beneficial 
as what is required at law, or even an agreement to 
fettle lands as a Jointure, is a good equitable jointure 
in bar of dower. 

$ 17. In a modem cafe, it was determined by the 
Houfe of Lords, that. a covenant from Sir Thomas 
Drury, th6 hufband, that his l^eirs, executors, or ad- 
miiiiftrators would pay an annuity to his wife for her 
life, in cafe flie furvivod him, in full for her jointure, 
and in bar of dower, without exprefling that it Ihould 
be ^rged on lands, was a good equitable jointure 
withiu the ftatute. And Lord Hardwicke anfwered the 
objeftion of its being in the hufband’s power to have 
defeated this agreement, and fold or given away his 
whole ellate, by Lord Lfiechmere'% and other cafes, 
where the agreement refted as here on the hufljand’s 
covenant', and further, by obferving that fuch an alien- 
ation would have been an eviftion of the fund, out of 
which the jointure was to arife, and confequently let 
the wife into her dower ; and nobody would have dealt 
with Sir Thomas Drury without defiring to fee his mar- 
riage articles, whereby the covenant would appear, and 
enquiring whether it was or was not performed. 
Another ob jedlion, that Sir Thomas Drury had not 
\iomd himfelf to do any a£b, but only that his heirs, 
executors, and adminiftrators^ould pay, &jV. he an- 
fwered 



^itleVU, Jointure. Cb.u $ 17— ai. aoj 

fwered by faying, that upon the former claufe ftipu' 
lating that if (he furvived, ihe ihould have an annuity, 

^c. Lady Drury might, the day after the marriage, 
have brought a bill by her next friotd, and compeUed 
Sir Thomas Drury himfelf to fettle the annuity. 

§ 18. The fourth circumflance necelTary to a join* It muil be (n 
tore is, that it muft be made in fatisfaftion of the ortbe*w'hele 
^wife’s whole dower, and not of part of her dower. 

For land conveyed to a woman in part of her join- ‘ 
turc, or in fatisfedion of part of her dower, is no 4 Rep. 34. 
bar, on account of the uncertainty, of any part of her 
dower. 

§ 19. It is faid, in Vernon’s cafe, that if lands are id. 
conveyed tota woman before marriage, as part of her 
jointure, and after marriage more land is conveyed to 
her, for her full jointure, and in fadsfadion for her 
whole dower, and afterwards her hulband dies : in that 
cafe, iLthe wife vraives the land conveyed to her after 
the marriage, (which ihe may do), ihe ihall have the 
land conveyed to her before marriage, and her dower 
alfo in the refidue. 

§ 20. The fifth circumflance negefiary to a joint- And To n- 
ure, is, that the eftate limited to the wife mull be 
exprefied in the deed to be in latisfadion of her whole 
dpwer, 

$ 21. An averment might formerly have bee^ made, Vemon’i 
that an eflate finiked to the wife was in bar of dower. 

But, H. 33 - 
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Bat, fmce (he ftatute of frauds and perjuries, no aver- 
piqnt can be admitted, that, a provifion made for a 
wife previous to her marriage was intendetf as a joint- 
(ure, and in bar of dower. 

§ 22. On a bill brought for dower, the defendant 
infilled, that the hulband, in his life-time, gave a bond 
in the penalty of 1000 1 ., in trull to fecure 500 1 . to 
the wife in cafe Ihe furvived him : that it was intended,^ 
at the fame time, to be in lieu of dower, and that Ihe 
acknowledged it to be fo ; and ofltered to read evidence 
of her acknowledgment. 

« 

Lord Hardu'iche faid, that parol evidence could not 
be allowed in this cafe, being within the ftatute of 
frauds and perjuries ; and that a general provifion for 
a wife was not a bai' to dower, unlefs it w'as fo expref- 
fed. His Lofdlhip, however, Hated, that in the cafe 
of Vizard v. Longdale, Sir J. Jekyll held the words in 
a bond to fecure a fum of money for the livelihood and 
maintenance of the woman, was no bar of dower. 
But Lord Chancellor was of a different opinion, 
and faid, it was within the equity of the ftatute 27 
Hen. 8., of jointures, and therefore reverfed the decree. 

■ § 23. A limitati(m of an eftate to a woman for life, 
with a fubfequent provifo, that it lhall be in fatisfadlion 
of dower, has been held to be a good jointure, though 
not limited exprefsly in lieu of dower, but only faid fo 
in die provilb. 

§ 24. J. S. 
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§ 24, J. S. was fcHcd of copyhold lands belonging Jordan v. 
to the manor of Whitchurch \ in which manor, there is 
the following cuftom : viz. The firft wife of every 7i7* 

tenant lhall have her free-bench in all the lands whereof 
her hulband was feifed during the coverture ; the fe- 
cond wife a moiety, and the third a part, fo long as 
fhe kept her hulband above ground. J- S., in confi- 
deration of a marriage, and marriage portion, cove- 
nanted with truftees, that within two months after the 

I 

marriage, he would fettle all his lands to the following 
ufes : viz. As to part of the lapds, to the ufe of him- 
felf and of his wife for their lives, remaintler to the 
firfl; fon, &c. in tail male ; and as to she other moiety, 
to the ufe of himfelf for life, remainder to his firft 
fon, &c. with a provifo, that the lands fo fettled on the 
wife fliould be in lieu of her cuftomary eftate. And 
one of the points in this cafe was, whether this jointure, 
not being made exprefsly in lieu of dowgr, but only 
faid fo in the provifo, and flie being an infant at the 
time of making the articles, and not a party to them, 

Ihe fhould be excluded from claiming her free-bench; 
and it was holden, that (he lliould be obliged to abide 
by her jointure. 


§ 25. The fixth circumftance neceffary to a jointure itnuiftbe 
is, that it mull be made before marriage. For it is 

^ o Marriage. 

cnaftedby the 9th feftion of the ftatute, that if the ^ 
jointure be made after marriage, (except by a6b of 4 R«p. 3 «» 
parliament), the wife may refufe it, aad debitand her 
dower. 


S 26. It 
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$ 26, It is not neceiTary that the eftate limited ad a 
jointure, fliould proceed immediately from the hulband, 
for if it comes through the medium of truftees, or the 
demandant ih a common recovery, it will be good. 
So, if the eftate proceeds from the father of the huf- 
band, it ^11 be good. 

S 27. A jointure attended with all the circumftances 
above Hated, is binding on the wife, and is a complete 
bar to her claim of dower ^ or rather prevents her title 
to dower from ever arifing. But there are other modes 
of limiting un eftate to a wife, which Lord Coke fays 
are good jointures within the ftatute, provided the 
wife accepts of them after the death of her hufband. 
But fhe is at liberty to rejeft them, and, pi that cafe, 
Ihe becomes entitled to dower. 

§ 28. Thus an eftate fettled on the wife, after mar- 
riage, as a jointure, may, by the exprefs words of the 
ftatute, be rejefted by the wife, after her hufband’s 
death ; in which cafe, fhe may claim her dower. But 
if fhe once accepts of fuch jointure, fhe is thereby bar- 
red of dower. 

§ 29. An eftate for life limited to a woman for her 
jointure, upon condition to perform her hufband’s will, 
or which is determinable by any other means whatever 
during the life of the wife, is a jointure within the 
ftatute, if the wife accepts of it after the death of her 
hufband. 


S 30* I'' 
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S 30. In a writ of dower, the tenant pleaded, that Vernon’s 
the hulband of the demandant was alfo feifed of lands 

Dyer, 317 <1. 

in the fame county, which he had conveyed to the ufe 
of himfelf for life, remainder to his wife for life j and 
averred, that the ellate for life fo limited to the de^ 
mandant, was for her jointure, and in full fatisfaftion 
of dower ; and that, after the death of the hufband, 

Jhe bad entered into the lands fo limited to her for her 
jointure^ and agreed to it. The demandant replied, 
and confefled the conveyance, by which ihe took an 
eftate for life ; but faid, that the eftate was upon con- 
dition that Ihe Ihould perform th*e laft will of her huf- 
band ; and (hewed the \tfill in certain, in which divers 
things were to be performed by the demandant j and 
demanded judgment, if the tenant (hould be admitted 
and received to aver, that this eftate fo limited to the 
wife, upon the faid condition, was for the jointure of 
the wife, and in fatisfadlion of her dower : upon which 
matter, the tenant demurred in law. 

It was refolved, that although the eftate limited to 
the wife was upon condition, and although dQwer, in 
lieu of which the jointure is given, is an abfolute 
eftate for life, yet, forafmuch as an eftate for life 
upon condition, is an eftate for life, it was within 
the words and intent of the ad, if the wife, after the 
death of the hufband, accepted it. It was alfo faid, 
that if a man makes a feoffment in fee, to the ufe 
of himfelf for life, and after to the ufe of his wife, 
durante viduitate^ for her jointure, it was good within 
the 27 Hen. 8. : And th§ fame law of an eftate con- 
veyed to the wife for her life,*on condition. But, 

in 
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IB tiiefe cafes, the wife is not botittd to accept fuch 
jointure, bm may demand her dower. 

§ 31. Ixjrd Cokey in his report of Vernon’s cafe, fays, 
it was determined in 38 & 39 Eliz., that if a man 

Leake v. devifes land to a woman for life, or in tail, for her 

c!ted'4Rep. joittture, and in fatisfaftion of her dower, it is a joint- 

4 ^- ure within the ftatute 27 Hen. 8. For, as an eftate 

for life made to a woman for her jointure before mar- 
riage, when file is not his wife, is within the equity of 
the faid aft, fo, an eftate for life devifed to a woman 
for her life, which takes effeft after his death when the 

9r 

marriage is dilfolved, is alfo v;ithin the equity of the 
faid aft : for fuch eftate well agrees with the intent 
of the makers of the faid aft, and with the defeription 
of a jointure made by the judges in Vernons cafe. 


Caff 8 wheri 
a Widow 
takes the 
Edate and 
Dower. 


4 Rep. 2 a. 


§ 32. It appears, from what has been above ftated, 
that there are two forts of jointures within the ftatute 
27 Hen. 8. : one, which prevents the title to dower 
from ever arifing ; and another which, when accepted, 
but not before, becomes a bar to dower. An eftate 
for life *upon condition, as in Vernon’s cafe, and an 
eftate limited after marriage, for a jointure, and in 
bar of dower, are inftances of the latter fort. Where 
sm eftate is limited to a woman, which does not fall 
within either of thofe deferiptions, Ihe becomes entit- 
led to fuch eftate, and alfo to her dower. Thus, in 
rumen’s cafe, it was refolved, ftiat if the eftate there 
limited to the wife, was not within the ftatute 27 Hen, 
8,, then, by the Common law, it was no bar of dower, 

but 
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but the demandant fhould have both. And Lord 
Coke obferves, that where a jointure does not take 1 inii. 36 h. 
effeiSt immediately on the death of the hufband, the 
wife ihall take fuch eftate, and alfo her dower. 

§ 33 * We have feen, that an eftate in fee, in tail. Power of a 
or for life, may be limited to a woman for her jointure, overitht 
In the cafe of a limitation in fee, I conceive the joint- Lttate. 
refs would have a full power of difpofing ©f it as Ihe 
pleafed. But where an eftate tail is limited to a wo- 
man for her jointure, Ihe is prohibited by the ftatutes 
II Hen. 7. c. 20., and 32 Hen. 8. c. 36.^ f. 2., from 
alienating it, or creating a difcontinuance of it by feoff- 
ment, fine, or recovery. 

The cafes which have arifen on thefe ftatutes, will 
be ftated under Title 36. Recovery. 

§ 34- Where lands are limited to a woman for life BafTett v. 
for her jointure, fhe has the fame rights, with refpeO: 
to eftovers and emblements, and is under the fame ^ 
reftridfions refpefting wafte, unlefs there is a^dcficiency 1 Ab.^Eq. 
in her jointure, as other tenants for life. ***• 

§ 35. A jointrefs is not entitled to the crops fown 
at the time of her huiband’s death ; becaufe a jointure 
is not a continuance of the eftate of the hulband like 
dower. 

§ 36. As to emblements, it has been held, that al- Filheri^ 
though a dowrefs fhall have emblements, becaufe dower ^^?***av 
IS confidered as a continuance ®f the eftate of the huf- 374* 

VoL. I. P band. 
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baad, yet a jointure is not; and, therefore, the re- 
prefentatives of a jointrefs are not entitled to them. 

§ 37. The inconveniencies which attend a limitation 
of land by way of jointure arc fo numerous, that it has 
long been a general pra^ice to limit or grant a rent 
charger to the intended wife for her life, to commence 
from the death of her hulband ; with powers of diftrefs 
and entry, and a term of years for fecuring the pay- 
ment of it ; which has been found by experience to be 
much more convenient, both to the jointrefs and to the 
heir: as a more certain. income is thereby fecured to 
the jointrefs, and the heir conjinues in the poffeffion 
and management of the whole eftate. 

§ 38. A jointure is, in fome cafes, more favoured 
in law than dower ; for, although the hufband be at- 
tainted of treafon, yet the wife will be entitled to claim 
her jointure. 

§ 39. Nor does the wife forfeit her jointure by 
elopement with an adulterer, although we have feen 
that dowfcr would be forfeited in fuch a cafe. 

§ 40. As a jointure is an eftate limited to a woman 
in lieu and fatishi6tion of dower, it follows, that all 
thofe who are capable of being endowed, are alfo ca- 
pable of taking a jointure. 

§ 41. It was formerly much doubted, whether a 
jointure fettled on an infant before marriage, was a 
bar to dowen But it has been determined by the 

Houfe 
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Houfe of Lords, th,at where a jointure is limited to an 
infent before marriage, flie cannot waive it after her 
huiband’s death, and claim dower. 

§ 42. Sir Thomas Drury ^ previous to his marriage Earl of Buck* 
with Martha Tyrrell^ who was then an infant, by in* 3 Bro. Pari, 
denture made between the faid Sir Thomas Drury of 
the firft part, the faid Martha Tyrrell of the fecond 
part, and two truftees of the third part, agreed that 
the faid Martha Tyrrell, in cafe the marriage took 
place, and fhe furvived her intended hufband, fhould 
have and enjoy an annuity of 600 /. during her life, 
for and in the name of her jointure ; and that the fame 
iliould be accepted and taken by her in full fatisfadtion 
and bar of her dower : and Sir Thomas Drury cove- 
nanted with the truftees to pay the faid annuity of 
600 /. This deed was executed by Sir Thomas Drury 
and Mifs Tyrrell, in the prefence of her guardian, 
who was a fubfcribing witnefs to it ; and the marriage 
was foon after folemnized, with the privity and confent 
of the guardian. Mifs Tyrrell ^vas only entitled to a 
portion of 2,000 /. 

Sir Thomas Drury died inteftate, being feifed in fee 
of a confiderable real eftate, leaving two daughters. 

Lady Drury, upon the death of her hufband, infifted, 
that as fhe was an infant at the time of executing the 
aforefaid indenture, and at the time of the folemniza- 
tion of her marriage, fhe was not l^ound to accept of 
theprovifion thereby made for her, but was entitled 
to dower. The two daughters of Sir Thomas Drury 

? 2 filed 
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filed a bill in Chancfery againft Lady praying 

that Ihe might be reftrained from claiming dower. 

The caufe was heard before Lord Chancellor 
Henley, who decreed, that Lady Drury was entitled 
to dower. 

On an appeal to the Houfe of Lords, it was con- 
tended by the appellants, that, by the, ftatute 27 Hen. 
8., no woman having a jointure fettled on her before 
marriage, (hould claim or have title to dower ; fo that, 
in all cafes where jointures are made, the fubfequent 
marriage, which at common law gave a title to dower, 
after this ad, gave no fuch title, and the jointure is 
made a ftatutable provifion for her, in lieu of the pro 
vifion at the common law. It does n8t, therefore, 
depend on the confent of the wife, that the jomture 
takes away the right of dower,, but, having the joint- 
ure, (he never gains any title to dower. That this 
ad gives no colour to the conftrudive exception of 
infants infifted on by the refpondent. The words are 
general : “ Every ‘wonianmarried, having jointure made, 
“ Jhall not claim, nor have title to any dower.^ This 
includes infants, as well as adults ; and, if the Parlia- 
ment had meant to diftinguifli between the two cafes, k 
wauld ha^e been neceffary to except infants, in exprefs 
terms, and not to have left it to conftrudion only ; for*’ 
at the time of making this law, there mull have been 
numerous inftances of jointured infants ; and the fingfe 
cafe, in which it was probable that the wife might be 
injured by the influence and power of her hufband, to 

bar 
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bar her of dower by a jointure, was that of a jointure 
after marriage ; which cafe is exprefsly provided for by 
the aft, that the wife, after the death of her hufband, 
may eleft between the two rights. But if infants were 
not bound by their jointures, no efpecial provifion being 
inferted in the ftatute, to compel them to an eleftion, 
when the hulband was feifed of the legal eftate in the 
land, they would take not only their dower, but their 
jointure alfo, which is contrary to the whole fpirit of 
the aft. It was never meant that any woman fhould 
have jointure and dower both. If infants had been 
excepted, that exception would 'have been to their dif* 
advantage, by preventing their marjiage. At that 
time, moft ladies of fortune, particularly landed for- 
tunes, were married before they were of age, by rea- 
fon of the advantage which accrued from their mar- 
riage to the lords under whom the tenure was derived j 
and, in faft, women are moft frequently married under 
age. But if they could not bar themfelves, during 
their infancy, from clainiing dower, by accepting joints 
ures, fuch marriages could not prudently be had in 
families of wealth and rank. Dower, though a juft 
and honourable provifion for the wife, is a right in- 
convenient to the heir, preventive of the free ufe and 
improvement of his lands, and,’ in great eftates, a far 
more ample provifion than can be in reafon demanded 
or expefted. The legiflature, therefore, intended, 
that all women capable of contracting marriage, fhould 
be bound by jointures niade before marriage, which 
are' prefumed to be fettled by the advice of par^ts, 
guardians, and friends ; or, if made only with their 
own confent, by the hufband /surly without fraud t 

P3 * 
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ftill it was thought rcafonable, that flbe, whom the law 
allowed to bind herfelf by the marriage, which is the 
principal contraft, Ihould be bound by a provifioh 
which is acceffary to that contraQ;, and a condition of 
it : that, according to this conftruftion, the opinion 
of the lawyers had been uniform, that a jointure made 
before marriage upon an infant, is a bar of dower j , 
and, on this prefumption, fettlements had been made 
upon infants in many families of this kingdom. In 
the various inftances of jointures made before marriage 
upon infi^ts, none could be found, either in authority 
or experience, where it has been adjudged, or infilled, 
or yielded in fadt, that a widoiy might waive a jointure 
before marriage, on account of infancy, and claim 
her dower. That the long unvaried pradlicc of the 
Court of Chancery gives a full fandlion to this con- 
llruQion of the ftatute, by diredling, on every applica- 
tion for the marriage of an infant female ward of the 
court, that a mailer Ihould fee a proper fettlement 
made on fuch infant by way of jointure ; whence, it 
may be prefumed, that the court always underllood 
that fuch fettlement and jointure would be efiedlual 
and binding in law on both the parties ; intending, at 
the fame time, to lend its aid and judgment to the 
infant ward, as her bell guardian and protedlor. 

On the other fide, it was contended, that, befbre 
the ftatute 27 Hen. 8. c. 10., no jointure made on a 
woman, though of the age of ai years, was binding 
or conclufive on her, but Ihe might waive fuch jointure, 
and claim title to a third part of the real ellate which 
her hulband was feifed^of or Entitled to, in fee, oi^ fii 
8 tail. 
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tall, at the time of her marriage, and at any time 
during the coverture j but, fince that aft, a jointure 
made upon a woman of full age, previous to her mar- 
riage, is conclufive upon her, in cafe.fuch jointure 
be made of lands and tenements to take effeft in pof- 
feffion or profit prcfently after the deceafe of her huf- 
band, and be for the term of her own life, or a greater 
eftate ; or otherwife Ihe has it in her eIc6tion to take 
the jointure or dower j and fo, likewife, if the jointure 
is made after marriage. That it was not to be con- 
ceived to have been the intention of this a£t, that a 
jointure made before marriage on a woman under age, 
Ihould be binding and conclufive on hei^; as the law 
w^as then, and has ever fince, continued to be clear 
and undoubted, that no conveyance or acceptance of 
any real estate, whether by or under a fine, recovery, 
or other deed could, or now can, bind an infant, either 
male or female ; and if the Legiflature had intended,, 
that an infant female Ihould be bound by fuch a join- 
ture made upon her before marriage, care vi^ould have 
been taken, that fo remarkable an alteration of the 
known law of the land ihould be clearly fo exprefled, 
efpecially as it muft be agreed, that this adbis not bind- 
ing on the hufband of an infant making fuch jointure, 
but is abfolutely void, and, .when he comes of age, he 
may totally difavow the fame. And there feems to be 
as much rcafon to fuppofe that the makers of this act 
intended, if any infants were to be bound at all, that 
both males and females Ihould be equally fo ; and the 
Legiflature would probably have made fome provifion, 
that jointures, made by or upon infants, ihould have 
]j«en executed with fech folemnitics, and under fuch 

P 4 * guards 
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guards and cautions, as might have effectually prevented 
any fraud or impofition, or been otherwife injurious to 
infants executing the fame. That, if the doCtrine of a 
female being in all events bound by that ftatute, though 
an infant of the age of 12 years perhaps, Ihould once 
clearly be eltabliihed, it might give occafion to the 
practice of great frauds, and be produCHve of the 
greateft mifehiefs and inconveniencies j for, in fuch a 
cafe, a msm of a great real eftate might engage an in- 
fant of 1 2 years old to marry him, and, by his fettling 
of any fmall part of his real eftate on her, by way of 
jointure, might bar her out of his eftate, at the fame 
time that he,*in right of fuch marriage, acquired an 
abfolute property in all her perfonal eftate. 

After hearing counfel on this appeal, the^following 
queftion was put to the judges : “ Whether a woman 
“ married under the age of 21 years, having before 

fuch marriage a jointure made to her, in bar of her 
“ dower, is thereby bound, and barred of dower within 
“ the ftatute 27 Hen. 8. c. lo. ?” 


Vide Sir E. 
Wilmot's 
Notes, 177, 


Mr. Baron Gould, Lord Chief Baron Parker, and 
Lord Cliief Juftice Pratt, delivered their opinions in 
ILe negative. But .the reft of the judges, namely, 
Mr. Juftice Wilmot, Mr. Juftice Bathurji, Mr. Baron 
Adams, and Mr. Baron Smythe, delivered their opinions 
in the affirmative. Lord Hardwicke and Lord Mansn 
field alfo delivered their opinions in the affirmative, 
whereupon the decree was reverfed. 


S 43* The 
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§ 43. The principle upon which this cafe was de- 
termined, is, that a jointure being a -provifione virit 
and not ex contraSlUy the confent of the intended wife 
is not a circumftance required by the ftatute 27 Hen. 8., 
to render a jointure fettled on her before marriage a 
bar to dower ; and Lord Mansjieldy in delivering his 4 
opinion in the Houfe of Lords on this cafe, faid, that 
a jointure was not a contrail for a provifion, but a pro- 
vifion made by the hufband, &c. as defined by I^rd 
Coke ; and fo, the confequcnces drawn from an infant’s 
incapacity of contracting, were ill founded. It is 
therefore now held, that the intended wife need not be 
a party to the deed by which the jointure k limited : 
and, in an opinion of* the late Mr. Feame, he fays, Jordan t. 

“ I difcover nothing in the ftatute 27 Hen. 8. of join- 
tures that requires the wife being a party to the deed 
which fecures her jointure ; and fome of the cafes 
“ faid to be within that ftatute, feem rather againft 
“ fuch a conclufioix.” 

§ 44. It is, however, neceffary, I conceive, that the 
intended wife or her guardians, where Ihe is under age, 
fliould have notice of the jointure limited to hex ; other- 
wife Ihe may be defrauded by the fettlement of a jok^ 
ture inadequate to her rank pr fortune. In which 
pafe, there can be no doubt but that ihe would be re- 
jieyed in equity. 


TITLE 
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Seflion i. 


A Jointrefs is 
protefted in 
Equity. 


A JOINTRESS is confidered in equity as a pur- 
cbafer for a valuable confideration, marriage 
alone being deemed in law a valuable confideration ; 
and, therefore, a jointrefs is entitled to the prote^on 
smd aid of a court of equity : fo that, whenever there 
appears to have been an agreement to fettle a jointure, 
a fpecific execution of fuch agreement will be decreed 
by the Court of Chancery. 


Hayner v. S man agreed, by articles, to fettle certain 

fv intended wife, for her jointure, before the 

folcnmizatip:5^ 
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folemnization of the marriage. The marriage took 
but the hufband died before any fettlement was 
made, and the wife brought her bill for an execution 
of the articles. 

f 

It was contended, that as the agreement was, to 
make a fettlement b^ore marriage, and as the plaintiff 
married without requiring fuch fettlement, it amounted 
to a waiver of the articles, and a releafe in law; 
but an execution of them was decreed againit the 
heir at law. 

§ 3. Lord Hardwicke has faid, that* in marriage lAtk. 440. 
contrad:s, where the fortune of the wife is paid to the 
father, or to clear incumbrances, or to the fon, and 
the father nnd fon are parties to the marriage contraft, 
the wife has a lien both upon the eftate of the father 
and fon. 

§ 4. Although a fettlement lliould be very unequal, 
and much in favour of the wife, yet the Court of Chan- 
cery will not relieve againft it ; becaufe it cannot put 
the wife into her former fituation. 


§ 5. Thus, where a remainder man brought a bill Wicherty r. 

to be relieved againft a jointure made by a tenant for 

life, in purfuance of a power, in confkleration of and Wms. 619. 

previous to his marriage, being then upon his death Anon. aCha. 

bed ; Lord Chancellor Parker ^ allifted by Lord Chief whitfieldv 

Juftice Pratt and the Matter of the Rolls, denied Tayior.Show. 

^ • ’ Parl.C«.20. 

Tehef. 

$ 5. Although 
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Although 
Ihe elopes 
from her 
iiufband* 


§ 6. Ahhough the wife fhould have eloped from hey 
hulband, and lived with another man in adultery •, yet 
that circumftance will not prevent a court of equity from 
decreeing a fpecific execution of articles, by which a 
jointure was agreed to be fettled on her. 


Sidney v. 
Sidney, 

3 P. VVmg. 
869. 


§ 7. A woman brought a bill againft her hulband 
for a fpecific execution of her marriage articles, whereby 
he had agreed that a jointure Ihould be fettled on her, 
Xlie defendant fet forth, that the plaintiff had with- 
drawn herfelf from her hufband, that flie had lived 
feparately, and very much milbehaved herfelf. It was 
proved that the plaintiff did elope from her hufband, 
and went away with another man to a cottage about 
three miles from where her hufband lived ; fince which 
there had been no pretence of reconciliatio# ; fo that 
this was a bar of dower at common law, and equity 
. ought not to affift fuch' a woman. Lord Chancellor 
Talbot obferved, that the fa£t of adultery was not put 
in iffue, the accufation being only general and un- 
certain i but the articles being, that the hufband fhould 
fettle fuch and fuch lands in certainty upon his wife, 
for her jointure, this was pretty much in the nature of 
an actual and veiled jointqre ; as what is covenanted 
for a good coniideration to be done, is, in mofl re- 
fpeds, confidered in equity ^ actually done ; confe- 
quently, this was a jointure, {ind not forfeitable either 
for adultery or elc^ment, reafon why a wife 

^forfeits her dower by an elopement with an adulterer, 
and yet the hufband does not, by leaving his wife and 
living with another woman, forfeit his eflate by the 
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curtefy is, becaufe the ftatute Wejlm. 2. does, by exprefs 
words, create a forfature in the one cafe, and not in 
the other* 

Decreed, that the huiband fliould perform the 
articles. 

§ 8. Where, a bill was filed, praying a performance 
of marriage articles, the huiband refifted fo far as the 
articles made a provifion for the wife, alledging and 
proving that ftie lived feparate from him, in adultery. 
The court was of opinion, that this was not a reafon 
for non-performance pf the articles, ancf decreed ac- 
cordingly. 

# 

§ 9. A jointrefs vrfll be relieved in Chancery againft 
a prior voluntary conveyance ; becaufe marriage is a 
fufficient confideration to make a wife a purchafer ; 
and all voluntary conveyances are prima facie to be 
looked on as fraudulent againft purchafers, unlefs the 
contrary appear. 

§ 10. The Court of Chancery will alfo'fet afide a 
term for years in favour of a jointrefs ; though it will 
not do fo in favour of a woman entitled at law to 
dower ; becaufe a jointrefs has a fixed filtered by the 
agreement of the party. 


fit. 


Blount V. 
Winter, 

2 P. Wms. 
377 - «• 


Relieved 
againft a prior 
Voluntary- 
Conveyance. 

Douglas V, 
Waad, 1 Cha. 
Ca. 99, 
Martin v. 

Sea more# 

I Cha.Ca.i76, 
10 Mod. 469. 

And againft 
a Term for 
Years. 

Free* in Cha. 
65. 


§ II. If a hulband covenants that the lands hmited^ Effea of . 

. , . - ■ , , , , * CovenantthSt 

in jointure are pf a certain yearly value, and they prove the i*nd» an 
afterwards deficient, the covenant will be decreed to ^ ? certam 


7 


be 
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Speake ». peffonned in fpecie ; and although fuch a covenathf 
z^Vera!2i7. be only inferted in articles, and not in the fettlement 
made purfuant to them, yet the covenant fubfiils in 
equity. 


Hedge.* V. §12. A jointrefs brought her bill to have an ac- 
^Ab^Eq. t8. cotmt of the real and perfonal eilate of her late huf- 
band, and to have fatis^dion for a defed of value of 
her jointure lands, \irluch he had covenanted to be, and 
to continue, of a certain yearly value. The defendant 
infilled that this was a covenant which founded only 
in damages, and was therefore properly determinable 
at law. But though it was admitted that a court of 
equity cannot regularly aflefs damages, yet it was de« 
termined that, in this cafe, a mailer might properly 
enquire into the amount of the defed, and i eport it to 
the court, which might fend it to be tried at law upon 
• a quantum damnificat. 


Parker V. § Where lands, fettled on a woman for her 

2 Ab. Eq. jointure, are covenanted to be of a certain clear yearly 

Parl.Caf&oi. death of the hulband they prove 

Euftace v. deficient, the jointrefs is entitled to have the deficiency 
4Bro. Pari, made good out of the other lands ; and to come in as 
Ca. 588. ^ fpccialty creditor upon the hulband’s eilate, for the 

arrears of the deficiency, with intereft. 


Glegg ▼. 
Glegg, 

« Ab. Eq, 27. 
4Bro, Pari 
Oa* ^14* 


§ 14. Where, in marriage articles, the lands agreed to 
be limited in jointure are exprefied, but not covenanted, 
to be of a cert^ yearly value, and afterwards prove 
deficient, this amouAts.to an agreement that they were 
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of that value, an^i is a fufficient foundation for making 
up the deficiency. 

§ 15. The negle6: of a married woman, during Negleft in 
the coverture, will not prevent the Court of Chan- Wom^ will 
eery from afllfting her, in cafe her jointure proves 
deficient. 

§ 1 6. A perfon made a fettlement on his eldeft fon Fothergill v. 
for life, with remainder to his firft and other fons in 
tail, remainder overj with power for his fon to ap- 
point any of the lands, not exceeding 100 /. per annum, 
to any wife he lliould afterwards marry, for a jointure, 

(the father being under an apprehenfion that he was 
then married to a w'oman which the father dilliked, 
and had no intention that his fon fhould provide for). 

The father died, and the fon married that woman, 

(though there was a ftrong prefumptive proof that he ■ 
was married to her before) j and, after marriage, ap- 
pointed certain lands to truftees, in truft for her, for a 
jointure ; and covenants, that if they were not of 100/. 
per annum value, that, upon requeft made to him any 
time during his life, he would make them up fo much 
out of the other lands in his power. He lived feveral 
years, and no complaint was mkde that the lands were 
not of that value, nor requeft to make it up ; and died 
without ilTue. On a bill brought by the widow to 
have the jointure made up 100/. the Lord Keeper 
faid, that a provifion for a wrife or for children was not 
to be confidered as a voluntary covenant j and there- 
fore decreed the deficiency to be made up, notwith- 

ftanding 
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ftanding the circumftances of the cafe, and her 
negled in not requefting it during the coverture, 
for the laches of a feme covert cannot be imputed 
CO her. 


Beard v. 
Nuthall, 

1 Vern. 427. 
lAb.Eq.22i. 


§ 17. If a perfon gives a voluntary bond, after 
marriage, to make a jointure to his wife, and he makes 
a jointure accordingly, and the wife gives up the bond ; 
if the jointure is evicted, it fliall be made good out of 
tlie perfonal eflate of the hufband, there being creditors ; 
for the delivery up of a bond by a feme covert, can no 
way hurt her. 


Wafte allow- 
ed to make 
wp a De- 
ficiency. 

Carew v. 

Carew, 

1Ab.Eq.2a1. 


§ 18. Where this is a covenant that a jointure lhall 
be of a certain yearly value, though the eftate be not 
limited without impeachment of wafte ; 'yet the join- 
trefs may commit wafte, fo far as to make up the de- 
fe£t of the jointure ; and the Court of Chancery will 
not prohibit. 


Wliere In- 
tereft is al- 
lowed for 
Arrears. 

Anon. 

* Vcf.R.261. 


§ 19. Intereft Is not in general allowed for arrears 
of a jointure ; but the court will expeft a fpecial cafe 
to be made for that purpofe ; as the being obliged to 
borrow money, and pay intereft for it ; and then the 
court will give intereft from a rcafonable time. 


A jolntrefs § 30 . If a bill is brought by an heir at law, or any 

to deliver up Other perfon, againft a jointrefs, whereby the party 

Title Deeds, -^yould avoid the jointure, under pretence that his 

Towers v. anceftor had not a fufHcient title to make fuch a join- 

Davys, , ■ 

1 Vern. 479. ture, and feeks fbr a difeovery of deeds and writings, 

s 

whereby 
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whereby he would avoid the title of the jointrefe ; he 
will not be allowed to have fuch a difeovery, though 
the jointure be made after marriage, unlefs he, by 
his bill, fubmits to comfirm her dtle j and then 
he fhall. 

§ 21. A widow IS not obliged in equity to dilcover 
the deed under which flie claims the jointure, on the 

bare offer of confirming it } but it mull be abfolutely 
confirmed. 


VoXt*!. 




TtrUB 




Selcd Ca. m 
Cha. Temp. 
King, Limax 


Luck V. 
Trollop, 

2 Vcf. 662 . 



TKe Hufbarid 
cannot defeat 
a Jointure, 


Aim in a Fine 
or Recovery, 

VidcTxt. 35f 
36. 
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TITLE VIL 
JOINTURE. 


CHAP.ffl. 

What will operate as a Bar or SatisfaSlion of a 
Jointure. 


§ 1. Tie HufhAnd cannot defeat 
a Jointure* 

2. Unlejs th* Wife jafps him in 
a Fine or Recovery* 


J 4. ^ Devife is no Bar to a 
Jointure* 

10. But is fometimes eonftJered 
< as a Satisfa 8 ion* 

15. Elopement is no Bar, 


Scftion I. 

VT^HERE a jointure is fettled on a woman before 
* ’ marriage, purfuant to the ftatute 27 Hen. 8, 
c. 10., it fo far refembles dower, that it cannot be 
defeated by the alienation of the hufband alone ; or 
be charged with any incumbrances created by him after 
the marriage. 

§ a. But if the wife joins with her hufband in levy* 
ing a fine, or fufiering a common recovery of the lands 
fettled on her as a jointure, or out of which the join- 
ture is to ifiiie, fhe will be thereby barred ; upon the 
fame principle that a fine or recovery in which Ihe 
j(»D8 her hufband, bars her from clainung dower. 

.'i 
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§ 3. If the jointure, whereof the wife joins in a fine 
or recovery, was made before marriage, the wife is 
then' barred, not only of the jointure, but alfo of her 
claim to dower ; whereas, if the jointure be made after 
marriage, a fine or recovery by the hufband and wife 
of fuch jointure, will not bar the wife of her right to 
dower. For, in the firft cafe, the jointure being made x Inft. 37 «. 
before marriage, was not waivable; whereas, in the 
fecond cafe, her eftate was originally waivable, and the 
time of her eleftion came not until after the deceafe of 
her hufband, fo that fhe may claim her dower in the 
refidue of his lands. 

§ 4. The principles laid down in the preceding title, A Devife is 

,1)0 Bar to A 

refpeSing the effed of devifes, have been adopted in jointure, 
the cafe of»jointures ; fo that a devife of other lands 
or of perfonal property, by a hufband to his wife, will 
not operate as a bar or fatisfadion of a jointure, 
fettled upon her either before or after the marriage, 
unlefs it appears plainly from the will that the teftator 
made thofe bequefls, in lieu and fatisfti^on of the 
jointure. 

§ 5. H, bdng feifed in tail of fome lands, with re- Hooke t. 
mainder over, and alfo feifed for life of other lands, 
with a power to make a jointure in bar of dower, with ^3§ ** 
remainder over, ^c . : during his minority, in con- 2 At?*Eq. 
fideradon of a marriage to be had with the daughter 
of If. and 1000/. paid down, and 3000/. more to be C1.593. 
paid by U. to H* at his age of twenty-one, did covenant, 
by his guardian, to fettle a jointure of 500 /. per annuniy 
when he came of age, upon his intended wife. The 

(^3 marriage 
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marriage took effect ; and afterwards U.^ the plaindff’s 
fether, pays H. the 3000/. refidue of the portion^ 
■when he came of full age j and then H., in purfuance 
■of the covenant entered into by his guardian, doth 
fettle a jointure of 500 /. per annum upon his wife the 
plaintiff.' Some years after, H. makes his wife an ad- 
ditional jointure of 250 /. per annum^ upon her father’s 
dying and leaving her the value of 9000 /. ; and, at 
•the fame time, perfuades his wife to join with him in 
a fine of all the refidue of his eftate. Afterwards H. 
dies, and by his will devifes a houfe and lands to his 
wife for her life, to the value of 270 /. , and gives her 
a legacy ofs|.ooo/. , and his plate and jewels to the 
value of 2000 /. more, and makes her executrix, and 
gives her the moiety of the refidue of his perfonal 
eftate, It happened that the jointure^ made pur- 
fuant to the marriage articles, proved dcfeSive, both 
in title and value, and thereupon llie brought a bill 
againft the remainder man, to have a fatisfadion 
out of the real eftate for the deficiency of her join- 
ture, fffr. 

There were two principal points in this cafe;— -i ft. 
If the additional jointure, being a voluntary fettlement 
after marriage, Ihould go in fatisfadion pro tanto of the 
jointure made purfuant to the marriage articles. 

■h 

2dly, If the 270/. per annum, devifed to her for 
life, Ihould go in fatisfadion of the maniage articles, 
or if the legacies left her by the will ihould be deemed 
a full fatisfadion. . 


Jiuard 
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l!ord Harcourt 'Ch. was of opinion, that the addi- 
tional joiiiture of 250 /. per annum Ihould not go in 
part fatisfaftion of the marriage agreement, which, 
though made by the guardian, did bind H. as ftrong- 
ly as if he had been of full age, and had figned 
the articles himfelf j efpecially fince H. , at his full 
age, did receive the 3090/. refidue of his wife's 
portion ; and did aftually make a jointure of 500 /. 
per annum to his wife, in purfuance of thofe articles. 
Now, when he had fettled the additional jointure of 
2^0 /. per annum on his wife, he could not intend it in 
fatisfaftion pro tanto of 500 /. per annum ; becaufe, 
before that time, he had made her a jointure of 500 /, 
per annum, purfuant to the mamage articles, which he 
then thought to be a good fettlement ; and, therefore, 
there was no room left for the prefumption in equity, 
that a voluntary fettlement Ihould be intended in fatif. 
faftion of a precedent covenant or agreement, though 
not made in purfuance of it ; and fo as to the devife 
of 270 1. per annum for her life, and the. 4000 /. legacy, 
t 5 ?c. they could not be intended by H. in fatisfaftion of 
the jointure by the marriage articles, but given to her 
as a bounty by her hulband j becaufe, at that time, he 
thought his wife’s jointure was .well fettled and fecured ; 
befides, money or perfonal eftate fhall never be dfifnie4 
in equi^ a fatisfafition for a freehold. 

And decreed, that the remainder man ihould fettle 
500 /. per annum upon the plaintiff for life out of the 
lands which came to him upon the death of H. : and 
that the lands contained in the additional jointure, or de- 
vifed to the plaintiff ihouldnot.comein aid of the other- 
lands pro rata to make a fatisfaftion for the marriage 

Q % articles s 


43 ® 
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articles ; but the whole 500 /. per annum Ihould entirely 
come out of the other lands in remainder, notwith- 
ftanding the fine levied by H, and his wife the now 
plaintiff* of thofe lands, though that be a bar and 
eftoppel of her dower at common law : and that the 
plaintiff have a fatisfiidion for the faid 500 /. per annum 
from the time of the death of her hufband H. And 
his Lordfhip did alfo dired the defendant to account 
for the rents and profits of the additional jointure of 
250 /. per annum from the death of H. But the 
counfel for the defendant moved, that the additional 
jointure was made out of the lands of which H. was 
only tenant ‘for life, with pow^r to make a jointure, 
; and that the power was not well executed at 
law j and being a voluntary fettlement, if the power 
was not well executed, it opght not to he aided in 
fquity. To which Lord Ch. faid, he faw no reafon 
why a defedive execution of a power for the benefit 
of the wife, though otherwife provided for, Ihould not 
be aided in a court of equity, as well as want of a fur- 
render of a copyhold in cafe of a devife to a child, who 
hath another provifion by the will ; but fince it was 
infifted otfthsu there was no precedent in this court of 
fupplying a defedive execution of a power in cafe of a 
voluntary fettletnent, he gave leave to try the validity 
pf the execution of this power at common law, and 
retuned the bill, quoad that part, until it was determined 
at law< On an app^ tp the Houfe of Lords, the de- 
cree was affirmed. 


E«ftw>od T. S A 0® the marriage of his wife, gave a 
bond to a truffee in the peilalty of 4000/., con? 

'l^-’VyXUS* 1^. V _ 
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dltioned that if he, at any time within four months, 
ihould fettle and affure freehold 'lands of the yearly 
value of too/., then the bond to be void. The huf- 
band, foon after the marriage, made his will, deviling 
thereby freehold and copyhold lands, lying intermixed 
in Norfolk, to his loving wife and her hdrs, and died 
within four months after the marriage. 

Mafter of the Rolls. — As money and lands are 
things of a different nature, the one lhall not be taken 
“ in fatisfaftion of the other ; whatever is given by a will 
is prima facie to be intended a bounty and benevo- 
“ lence ; and it is remarkable that, in the* prefent cafe, 
“ the devife is to his loving wife, which is a term of 
“ affedUon. The devife of fuch of the land as is copy- 
** hold, cmrnot polllbly be towards fatisfaflion of the 
too/, per annum, which was to be freehold: nay, 
** fuppofing the whole 88 /. per annum were freehold, 
“ it would not go towards fatisfaflion of the loo 1 . per 
“ annum, not being fo exprefled. And fuppofing 
‘‘ there are alTets to pay all the bond debts, and like. 
“ wife the charges laid by the will on the land, in fuch 
cafe, the 88 /. per annum lhall be enjoyed a*s a bounty 
“ and benevolence,” 

This decree was, on appeal Pafcb. 173a, affirmed by 
the Lord Chancellor. 


§ 7. A father and fon, upon the marriage of the Probert ▼. . 
fon, covenanted that thf lands fettled on the fon’s wife alfford,*" 
for her jointure were worth 300 /. per annum. The * 

&n gave by his will & legacy of joooA to his wife. 

0^4 On 
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Oil a bill brought by the wife to have a deficiency in 
her jointure fupplie^ out of the alTets of her hufband 
and his fiither, and alfo for the legacy of 1000 1 . 

Lord Hardwicke held, that the legacy of 1000 1 , 
given by the will to the wife, ought not to be confi- 
dered in this cafe, as a fatisfa£tion for the deficiency of 
her jointure, becaufe that did not arife till after his 
death, and therefore could not, at that time, be in his 
confideration. 4Jtd as the jointure lands were cove- 
nante4 by the marriage-fettlement to be worth fo much, 
clear of all reprises, the. teftator plainly intended the 
loop /. as a'bounty for her. 


Prime v. 
Stebbin^, 

2 Vef. 409. 


§ 8. John Sheppard having, by his marriage-arti- 
'cles, covenanted, that the lands fettled on Ijjs wife were 
of the annual value of 1600 1. above all incumbrances, 
made his will in this manner : “ I do hereby ratify 
and confirm my marriage-articles ; and 1 do alfo 
“ give to my wife the lands in A,. B, for life.” The 
yrife and her fecond hufband brought a bill to have a 
deficiency in her jointure lands fuppHed, which was not 
difputed ; ‘but it was infifted, that the lands devifed 
fhould be taken inftead thereof. 


Lord Fardwicke — ^If a hufband, upon his marriage, 
in confideration of a difparity of years, or any other 
perfonal confideration, will make a very large fettle- 
inent, the parties claiming under it, whether wife or 
children, are entitled to have it carried into execution, 
according to the intent. The defendants do not difr 
pute but that, nofwithflan^g the larg^fs of this 

fettlement, 
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fettlement, the plaintiffs are entitle^ to have any defi- 
ciency of jointure, on the foot of the covenant fup- 
plied and made good ; but infill, that the court ought 
to confider, and, according to the rules eftablilhed, to 
allow the lands devifed, to be either a fatisfaftion or 
performance, or, at leaft, a part performance of this 
contraft ; and to go, fo 1^ as they may, in point of 
value, to make up the deficiency. If the court can in 
any cafe do that, they ought in this ; but I am of opi- 
nion, that, if allowed in this cafe, I Ihould make a 
precedent not agreeable to the rules eftablilhed, and 
which might be of ill confequence and inconvenience 
in other cafes. The* fame rule of juftice, there- 

fore, mull prevail in this, as in others. The huf- 
band was bound by his contraft to make the jointure 
then fettled uto the value of 1600/. per annum', this 
was, therefore, what Ihe had a right to as a purchafer j 
and whatever arofe from thence was her own eftate, 
which Ihe was entitled to, as a debt from her hulband 
to her. Then to confider what he has done by his 
will. In the very firft claufe, he feems anxious for, 
^d to take care of her; therefore, it cannot be ima- 
gined that he intended to prejudice her. The huf- 
band’s covenant, that thefe lands are of fuch an annual 
value, does amount to a covenant on his part to fettle 
and make gqod to that e?:tent, in cafe of deficiency, 
for Ihe might have damages: therefore, it has been 
argued, that, when the hufband by his will has given 
lands of tlte fame, or in part, of the value, that is fd 
fair a performance of his covenant j for that he has by 
that aft fo fiir made it up. It is compared tq cafes 
^here a cqvenslhts tp fettle on the eldeft fon 
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of the marriage, and lets land defcend to him in fee ; 
which is a performance fo far } and where hulband 
covenants and dies inteftate, which was held a leaving 
to his wife fo much, becaufe, whether left by will or 
to go by the rules of law, it was the fame, and a per- 
formance, and, indeed, a Arid performance. So, 
where lands defcended to an heir at law, who claimed, 
in place of his anceflor, a fum of money to be laid out in 
land. But I am of opinion, that this differs from all the 
cafes that have been of that kind. It has been confidered, 
whether this is to be taken as a queffion of fatisfadion or 
of performance, and, poffibly, it may be more properly 
confidered as a queftion of performance, or part perform- 
ance ; but, in my opinion, this is not ftridly any of 
thofe cafes. It is a queftion of conftrudion of a will, 
and intent of the hufband therein : all th« above men- 
tioned cafes have been of implied fatisfadion or pre- 
fumed performance, where the hufband or father has 
done nothing, as, in the fuffering lands to defcend with- 
out any declaration what way he intended they fhould 
go. The court was there to confider from circum- 
llances, whether there was ground to imply or infer a 
part performance, the perfon having faid nothing ; but 
here is a will made ; and therefore the queftion is upon 
the conftrudion of that will, an^ the intent to be put 
upon that conftrudion ; and he could not intend to 
give thefe lands thereby as a fatisfadion, for what fh^ 
was, in ftridnefs of law, entitled to under the articles, 
but clearly as an accumulated bounty, over and above. 
It is the fame as if he had repeated every iota in thefe 
articles, and faid; I alfo give her fuch lands; An in* 
^uuy, therefore^ muft be dire^edy pf the deficiency 

of 
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6f the jointure ; and whatever it is, nuift be made 
good out of the eftate of John Sheppard, 

§ 9. Sir B, Broughioriy by articles previous to, and 
in confideration of his marriage with Mary Hill, cove- 
nanted, that, in confideration of the faid marriage, 
and of 10,000/. her marriage portion, he would con- 
vey certain lands in the county of Cbejier to truftees, 
to fecure an annuity of 1000/. to the faid Mary Hill 
for her jointure, and in bar of dower, remainder to his 
firft and other fons in tail ; remainder to his own right 
heirs. The marriage took efieft, and Sir Bryan Brough- 
ton received the 10,00c;/. portion; but no* fettlement 
was ever executed purfuant to the articles. Sir Bryan 
Broughton having fold a large eftate in Lincoln/hire for 
27,000/., ai;d having contrafted for the purchafe of 
feveral confiderable eftates in the county of Southampton, 
devifed to Lady Broughton a leafehold houfe in which 
he refided, with all the furniture thereof, and alfo de- 
vifed to her and her heirs, all the eftates in the county 
of Southampton, for the purchafe whereof he had then 
contracted, or, in lieu thereof, the whole money ariC- 
ing from the fale of his eftates in Lincolnjhlre. He 
then devifed his lands in Chejler, which were liable to 
the jointure, to truftees, to the intent that Charles 
Shrimpton fliould receive thereout an annuity of 20 /., 
and fubjeCt thereto to the ufe of his heir at law for life, 
reminder to his firft and other fons in tail male ; r&> 
piainder over, After the teftatoris death, his wife en- 
tered on the eftates devifed to her by her hufband’s will, 
and the heir at law having refufed to pay her jointure, 
file filed a bill, praying a’fpecific execution of the mar- 

8 n'age 


Broughton v. 
Errington, 

7 Bro. Pari, 
Ca. 461. 



2^6 Title Vn. "Jointure, Ch. iii. § 9. 

ri%ge articles, fo far as related to her jointure : to 
which, the heir at law put in his anfwer, infilling, that 
what was given by the will to Lady Broughton., was a 
fatisfafkion for what Ihe was entitled to under the ar- 
ticles, or that Ihe could not have both provifions. Iflue 
being joined, the caufe was heard before Lord Chan- 
cellor Bathurjl, who decreed, that Lady Broughton 
\vas entitled to have her jointure agreeable to the arti- 
cles. From this decree, an appeal was brought in the 
Houfe of Lords ; and, on behalf of the appellants, it 
was argued, that though a devife, when confidered by 
itfelf, may« carry with ’it the prefumpdon of an in- 
tended bounty, yet, when a teftator has covenanted by 
articles to make a provifion for his wife and children, 
fuch a prefumpdon is liable to be controlled 'hy a Hill 
llronger prefumpdon, that he intended tffe devife as a 
fadsfaftion for the performance of thofe articles, and 
efpecially, where the devife is fo great in value as to in- 
clude both a fatisfafkion and a bounty. This general 
prefumpdon, that where two provifions are made for 
a wife or a child, the telkator intended the one to be a 
fatjsfafkion for tlje other, (which general prefumpdon 
is grounded on the known cuftom of this realm, to 
give the buljt of the family eftate to’ the eldeft fon or 
heir at law, with competent provifions for the wife and 
younger children), was peculiarly ftrong in the prefent 
cafe, where, from the heavy charges already laid on 
the family, eftate, the only brother and heir would be 
unable to maintain the ancient figure and credit of the 
family. That the lands alone, devifed by the will, 
were of much greater value^ than the rent-charge 
claimed under the articles, ^d thereby all objeftions 

Ver^ 
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were obviated which might have arifen from the provi- 
fion under the will not being of the fame nature with 
that- under the articles. That from the tcftator’s har- 
ing omitted any mention of the articles, although they 
•mull; have been prefent to his memory while he was 
fecuring another rent-charge of ao /. a year to Mr. 
Shrimptoiti and from the manner in which he devifed 
thofe ellates to the appellant Sir Thomas, fubjeft to 
that rent-charge, a ftrong prefumption arofe, that he 
confidered the devife and bequefts to his widow as an 
ample fatisfaftion for the articles. Laftly, That the 
devife of the ellate to Sir Thomas for life, was incon- 
fiftent with the claim of ^the rent-charge under the ar- 
ticles, inafmuch as Sir Thomas, from the nature of his 
intereft, was incapable of making any legal conveyance 
of the rent-charge to claimed. 

On the other fide, it was contended, that every de- 
vife or bequeft in a will, prima facie, imports a bounty j 
and, therefore, in order to induce a court of equity to 
confider the bequefts in this will in favour of the Lady 
as a fatisfadtion for her jointure of 1 000 /. per annum, 
or as a performance of the marriage-articles entered into 
by Sir Bryan, it was incumbent on the appellants to 
fliew, that it was the teftator’s intention when he made 
his will, to give her a fatisfaftion by that will for or in 
lieu of her jointure, or to perform the marriage-articles 
on his part. And fuch intention mull appear, either 
from the exprefs words of the will, or the clear and 
manifeft intention of the teftator appearing upon the 
face of it, or be drawn by neceflary implication there- 
from : but no fuch intention appeared in any part of 

Sir 
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Sir Bryaifi will ; rather the contrary. In order to 
make a devife or bequeft a fatis&dion for a collateral 
demand or performance of a prior contra£l:, it mud be 
ejufdem generis, and not land for money, or money for 
land ; or mud at lead be of fuch certain and known 
value and edimation, and fo far of the fame nature 
with the thing to be fatisfied therewith, as to appear 
indifputably to be equivalent or fuperior, not only in 
grofs value, but in annual income, to the debt or de^ 
mand or the thing to be performed ; but none of thefe 
circumdances attended the devifes or bequeds which, 
in the prefent cafe, were contended to be a fati$fa£Hon 
for the refpondent Marfi jointure, or a performance 
of Sir Bryan*s marriage articles. That the annuity of 
1000 /. intended to be fettled on her by thofe articles, 
was intended to be a jointure for her, an^ declared to 
be in bar or ditisfa&ion of dower ; and therefore ought, 
in a court of equity as well as law, to be confidered as 
coming in the place of dower, and having the fame 
privileges, force, and effedt as a right of dower ; and 
neither courts of law or equity admit an averment of a 
collateral fadsfadtion for dower. That Sir Bryan, not 
having obtmned any conveyance of the Hampjhire 
edates, or pud the purchafe-money for them at the 
time of making his will, could not devife to the re* 
Ijmndent Mary the legal intered therein ; and, there* 
fore, the devife to her was in did a devife of the right 
to complete the purchafe, and a gift of mere perfonal 
eftate, or of fo much money as he had agreed to give 
for the purchafe of the Hampjhire eftate, and appeu'ed 
to be fo confidered by him from the penning of his will ; 
but a bequed of perfonal edate cannot be averred to 

be, 
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be, or coniidered as, a fatisfeSion for a jointure in 
lands, or a rent-chjnge upon a real eftate. That, in 
in order to make Sir Bryan’ % will a performance of his 
marriage articles, it mufl appear upon the face of it, 
and at all events, a complete and full performance 
thereof, and to have been fo intended by him ; but the 
very reverfe appeared ; for the devife of the Chejhire 
ellate in his will mult have been Confidered by him as 
fubjeft to the articles, or fpringing out of the ultimate 
remainder in fee referved to him by thofe articles ; and 
if he had had any fon by his lady, fuch fon, as well as 
the mother, would have been, entitled to call for a 
fpecific performance of the articles j anS the will 
could not be fet up as a fatisfa£kion thereof againft the 
fon, nor could fuch fon have infilled that the devifes 
and bequells in the will to his mother were a perform- 
ance of the articles, fo far as related to her j nor, if a 
conveyance and fettlement of the ellate had been ac- 
tually made and executed, purfuant to the articles, 
could any perfon, entitled under that fettlement, have 
fet up fuch devifes and bequells, to the refpondent 
Mary in Sir Bryan’s will, as a difeharge or fatisfadlion 
of her incumbrance or rent-charge upon hi§ ellate. 

That if Sir Bryan had intended to devife his Chejhire 
ellate to his brother, and the othet devifees in remainder, 
difeharged from his lady’s jointure, he would moll 
probably have exprefsly declared fuch intention by his 
will, as it appeared from many circumllances, thiat, 
at the time of making this will, he had not forgot, but 
well remembered, that he had before fettled fuch a 
jointure on her ; and his bequeathing her his houfe in 
Break Street, and his plate, furniture^ horfes, and car- 
riages. 
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riages, proved his intention, that fhe ihould, after his 
death, live in a manner, and at an expence, ’fuitable 
to her rank as his widow j and therefore, he mull have 
intended by the devife in quelUon to increafe her join- 
ture, in order to anfwer that purpofe. 

After hearing counfel on this appeal, it was ordered 
and adjudged, that the fame fliould be difmifled, and 
the decree complained of affirmed. 

§ 10. But where it appears to have been the inten- 
tion of the dcvifor, that, the thing devifed Ihould be 
accepted ai a fatisfa£lion for a jointure, a court of 
equity will not permit the widow to take the thing 
devifed, and alfo the jointure. 

§ 1 1. 'thus, if a jointure is agreed by articles to be 
fettled on a woman, and the hufband, by his will, con- 
firms fuch jointure, and a conveyance of a leafehold 
ellate which he had fettled on his wife, and declares 
them to be in full compenfation of her jomture, a 
court of equity will compel the widow to make her 
eleQion. • 

Earl of Gran- S *2* Robert FitU in confideration of marriage, 
**Ab agreed to lay out 1 0,000 /. in land to fevend ufes, one of 

which was, to the ufe of the plaintiffiifame/ for life, for 
her jointure* Robert' % father, after the marriage, gave 
him an ellate for life, with power to grant a rent-diarge 
of 400 /. per aitnum out of it to any woman for her join- 
ture. Robert, in<purfuance of the power, grants that 
rent to Harriet after -his death, in latisfafUon of part of 

her 
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h?r jointure. Three days after, he conveyed a leafed 
hold eftate of 200 /. per annum, in truft for his- wife } 
and by his will, he confirmed the grant of the rent- 
charge, and the conveyance of the leafehold fettled on 
the plaintiff Harriet, by way of addition or augmenta- 
tion, and in full compenfation of her jointure* It was 
held, that this was a fatisfa£tion of the jointure provided 
by the articles, according to the intention of Robert ; 
and that the lady fhould make her ele£Bon> whether 
to have the rent and leafes, or the money laid out. 


§ 13. Where there happens* to be a deficiency in a 
jointure, which is covenanted to be of a certain yearly 
value, and the hulband devifes lands to the jointrefs 
for life, and alfo a fum of money, -fuch devifes will be 
confidered a!^ a fatisfadion for the defed of the 
jointure* 


§ 14. Francis Lord Montague, on the mafriage of 
Francis Browne his eldeft fon with Mrs. Molyneux, fet- 
tled feveral manors to the ufe of the lady for life, for 
her jointure : and the lands fo fettled, were covenanted 
to be of the yearly value of iooo /. After the death 
of Lord Montague, the honour and eftate came to the 
faid Francis, who devifed other lands of about 500 /* 
per annum to his wife, for her life ; together with a 
legacy of iooo/., and all his houfehold goods, not 
comprized in an inventory mentioned in his will* 
After the death of Lord Montague, his wido'W exhi- 
bited her hill in the Court of Chancery for a deficiency 
in her jointure, and to ha^e it made good for the 
future. 


Montague V. 
Maxwell^ 

2 Aba £q. 
421. 
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Lord Chancellor Cnoper declared, that the legacies 
^ven to Lady Montague, which were admitted to be 
of greater value than the defed of jointure, ought to 
be taken in fadsfadion.of her huiband’s breach of co- 
venant, in not fettling lands in jointure of 1000 /. per 
annum. And this decree was affirmed by the Houfe 
of Lords. 

Elopement § 15. A jointure is not barred or forfeited by the 
w no Bar. elopement of the wife from her hufband and living in 
Ante, ch. z. adultery with another man ; and, it has been already 
Hated, that thefe ads will not even preclude her from 
obtaining relief in equity. 
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TITLE Vm. 

ESTATE FOR YEARS. 

CHAP. I. 

tht Oripn and Nature of EJiates for Tears. 


CHAP. 11. 

Of the Incidents to EJlates for Tear*. 


CHAP. 1. 

Of the Origin and Nature of EJlates for Tears. 


f !. Of EJlates tefs than Freehold. 
2. Origin of EJlates for Tears, 
6, D^nition of an EJlate for 
Tears. 

It, A Tenant for Tears has no 
Seifin. 

1>J, Efates for Tears may com- 
mence in futuro, 

l8. And may he ajfgned before 
Entry, 


§21, An Entry before the Leafe 
begins is a Dijfeifn, 

24. A Term for Tears is a 
Chattel, 

30. EJlates for Tears mujl have 

a fixed Period, 

31. May determine by Provifo, 

32. A Freehold cannot be derived 

from an EJlate for Tears, 


Se£tion i. 

T TAVtNG explained the nature of the different free- Of Eftstet 
hold eftates, I now come to treat of thofe eftates 
or interefts in land, which are lefs than freehold. Of 
thefe, there are three forts; ift, Eftates for years: 

• w 

ad, Eftates at will : and, 3d, Eftates at fufferance. 

R a $ 2. Under 
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§ 2. Under the Saxon government, and, for fome 
centuries after the Norman conqueft, the demefiie lands 
of the Thanes or lords were cultivated by perfons in 
a ftate of abfolute fervitude ; and who were either an- 
nexed to a particular tra£t of land ; in which cafe, they 
were called Villeins Regardant ; or elfe annexed to the 
perfon of the lord, and transferrable by deed j in which 
cafe, they were called Villeins in Grofs. 

§ 3. When either the religion or the liberality of 
the times, or fome other motives, mth. which we are 
unacquaintf.d, induced ‘the lords to enfranchife their 
villeins, and to reftore them to their natural liberty, 
they ftill continued them in the employment of culti- 
vating their eftates, but did not give them any legal 
intereft in their lands. 

S 4. It muft, however, have been foon difeovered, 
that fo precarious a tenure as the will of the lord, 
operated as a ftrong bar to the induftry and exertions 
of the tenant ; md therefore it became cuftomary to 
grant the lands to fuch tenants for a certain number of 
years; which was an intereft fufEciently certain to 
induce the tenant to improve them ; and was yet infi- 
nitely inferior, In every refpeft, to an eftate of free- 
hold. 

S 5. Eftates for years were become ufual in Bradonh 
Bmft, *7 q. time, as appears from the following paffage : “ Poterit 
“ enim quis terram alietd concedere ad ternUnum anno- 
“ rum, et ille eandem itfra terminum iiium alteri dare!* 
And a tenant for years ym called Firmarius. 

§ 6 . “ Tenant 


244 

Origin of 
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§ 6 . “ Tenant for term of years, (fays Littleton^ De&iitjon 
S S^*)» is where a man letteth lands or tenements to 
“ another for term of certain years, after the number 
“ of years that is accorded between the leffor and the 
“ leiTee, and the leiTee entereth by force of the leafe, 

“ then is hfi tenant for years.” 

S 7. If a contrad or agreement be made for thepof- Lit. f.67. 
feflion of lands, but for half a year, or a quarter, or 
any lefs time, ftill the leffee is confidered as tenant 
for years, and is fo ftyled in all legal proceedings j 
a year being the fhorteft period of which the law will 
in this cafe take notice. 

§ 8. Where an e/late is limited to a perfon for 99 
years, if f.S. fliall fo long live, it is an eftate for 
years ; for diere is a fixed period beyond which it can- 
not laft. 

§ 9. It has been Hated, that where a perfon devifes xit. 3. f. i, 
lands to bis executors for payment of his debts, and, 
until his debts are paid, they only take a chattel inte- 
reft ; and, therefore, they have an eftate for as many 
years as are neceflary to raife the fum required. It is sir A. Cor- 

the feme where an eftate is 'devifed until fuch time as . 

^ Rep. 81 1 , 

the fum of 800 L fhall be raifed out of the rents and 
profits thereof. 

§ 10. Notwithftanding the permanent intereft thus 
given to tenants for years, yet their poffeffion was 
efteemed of fo little confequence, that they were ra- oah. Tea 
tber confidered as the bailifis or fervants of the lord, 

R 3 • than 
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thiaa as having any eftate in the land. Thdr inters 
might be defeated, by a recovery in a real adion ; be- 
I Inft. 464. caufe the recoveror was fuppofed to come in by a title 
paramount, and was therefore not bound by the con- 
Vi4eTit. 36. tracks of a former owner. This dodirine has, how- 
ever, been fince altered by ftatute. 

§ II. While eftates for years might be deftroyed by 
the reveriiouer, it is no wonder that they were 
ufually very fhort ; and Lord Coie, upon the authority 
of the Mirror^ fays, that by the antient law, no leafe 
was allowed foi' more than 40 years,, bccaufe a longer 
pofleflion, efyecially when given without livery, de- 
claring the nature and duration of the eftate created, 
aCoq>ni.i4S. might tend to defeat the inheritance. But Sir William 
Blac'Jiom obferves, that this law, if it ever exifted, was 
foon antiquated ; for, in Madox's culledion of antient 
charters, there are fome leafes for years of an early 
date, which confiderably exceed that period ; and that 
long terms for 300 and 1000 years, were certainly in 
yfe in the time of Edw. 3., and probably in that of 
Edw. I. ; and it appears certain, that after the ftatute 
Han. S," by which terms for years were protected 
from the operation of feigned recoveries, long tenns 
were frequently created, for the purpofe of defeating 
the lord’s right of wardlhip, relief, and otho* feudal 
incidents : and, in modern times, they have been ftill 
more extenfively introduced, in mortgages, and family 
fettlemcnts. - 

A Tewnt for § la. A tenapt for is not fwd to be feifed, or. 
hv np lands, tfce .poffeffion not 

7 |j)eing 
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bdng delivered to him by the cwcmony of livery of 
feifin ; lior does the mere delivery of a leafe veft any 
eftate in the leffee, but only gives him a right of 
entry on the land; and when he has aflually en« 
tered, the eftate becomes vefted in him, and he is Gilb.Ten. 
then poffeffed, not properly of the land, but of the 34« 
term for years, the feifin of the freehold ftill remaining 
in the lelTor. 

§ 13. This diftinftion between the poffeflion of the 
tenant for years, and the feifin of the freehold, was 
fully eftabliftied in Bra£ton*%^ time, who fays : “ hem 
“ dare potejl quis terrain quam alius tenef ad terminum 

annoruniy falvo tamen jirmario termino fuo^ quia ijia 
“ dua pofejjiones fefe compatiuntur in una rey quod unus 

habeat liberum tenementumy et alius terminum** 

% 

§ 14. No eftate for years can be created at common .But mull 
law, without an aftual entry made by the perfon to 
whom the land is deinifed. For, although the grantor i loft. ^ 6 t. 
has done every thing necelTary on his part, to complete ?7° 5? 3. 
the contract, fo that he can never afterwards avoid it, 
yet, until there is a tranfmutation of polfefiion, by the 
aftual entry of the leffee, it wants the chief mark and 
indication of his confent, without which, it might be 
unwarrantable to adjudge him in a£lual poffefiion to 
all intents and purpofes ; for which reafon, the law 
does not caft the immediate and adual poffeifion oil 
him, until he enters ; neither has the leffof a reverfion 
to grant, imtil fuch entry, 

H. 4 It 
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It Ihould, however, be obferved, that, in confequence 
of the ftatute of ufes, an eftate for years may now be 
created, without an entry. 

§ 15. The tenant for years cannot, before entry, 
maintain an aftion of trefpafs or cjeftment ; becaufe 
thofe aftions complain of a violation of the pofleffion, 
and therefore cannot be maintained by any perfon who 
has not ha*! aftua! poffeffion, 

§ 16. The lelTor, by executing the leafe, has done 
all that is retfiuifite on his part, to diveft himfelf of the 
pofleffion, and to transfer it to' the tenant for years j 
for he h?is thereby given him fuch an intereft, as he 
may at any time reduce into pofleffion by an aftual 
entry on the land, which may be made, not only by 
the leflee himfelf, but, in cafe of his death, by his exe.? 
cutors or adrainiftrators : and this fpecies of intereft is 
palled an interejfe termini. 

§ 17. An eftate for years may be created to com.! 
mence infuturo.^ though an eftate of freehold cannot j 
for, where an eftate for years is created to commence 
in fuiurOf the freehold is not thereby put in abeyance, 
but ftill continues in the leflTor ; fo that he is capable 
of anfwering the pracipes of ftrangers, which may be 
brought againft him ; and, before the abolition of mili- 
tary tenuresj he was liable to perform the fervices which 
Vpre dvte for the feud, 


S 
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S 18. Where an eftate for years is created to com- And may b® 

, affigned be- 

moice in futurOf it cannot be executed by an imme- fore Entry. 

diate entry, and is therefore an interejfe termini’, but 5 Rep. 124a, 

ftill the lelfee may grant it over. And even if a ftranger 

enters by wrong, yet fuch a grant will elFeftually transfer Bruerion v. 

the leffee’s power of entry, and right of reducing the Cro" Ek'z.* 

eftate into poffeffion 5 for, until the entry of the grantee, ^ 5 - 

the eftate is not executed, but remains in the fame plight 

as it was when the eftate for years was created : fo that no 

intermediate aft, either of the grantor or of a ftranger, 

can diveft or difturb it ; becaufe, whoever comes to 

the pofleffion, whether by right or by wron^, takes it 

fubjeft to fuch future charge, which the lelfee may 

execute whenever he thinks fit, as by a title prior and 

paramount to all fuch intermediate violations of the 

polfelSon. 


§ 19. Where a perfon made a leafe for years to Wlieelerv. 

commence in two years, and after the expiration of the 

two years, but before any entry by the lelfee, the leflbr 
• • • • ^ ^ 7 * 

being ftill in polfellion, the lelfee granted over his term i Leon. 1 18. 

and intereft. Refolved, that fuch grant was goodj 

becaufe the interejfe termini of the lelfee was not de- 

vefted or turned to a right, but continued in him in Vide Saffin’s 

the fame manner as when it was firft granted; and ^‘^■ 35 ' 

was fo transferred over to another, who, by his 

entry, might reduce it into pofleffion, whenever he 

pleafed, 


§ 20. If, however, a perfon entitled to an eftate for 
ye^rs, to commence in fttturo, once enters, and is after- 
wards 


jRfp. 124, 
Cro. Eliz. 
• 5 - 
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Mrards put out of'poiTeffion; he cannot* <in that cafe* 
grant over his term and intereft to a ftranger ; for, by 
his entry, the eftate for years was adually executed; 
and being afterwards defeated by the entry of a ftranger* 
the leffee has only a right of entry left in him, which 
the law will not fuffer him to transfer over to a ftranger, 
no more than a right of a&ion* left fuch a transfer 
ftiould encourage maintenance. 


An Entry § 21. As the leffce muft enter at the time when the 
beohis leafe commences, fo, if he enters before that time, it is 
IS a DwTciiin. ^ defleifin, and no continuance of pofTedion after the 
commencement of the term,, will purge fuch diffeifin, 
or alter the eftate of the leffee. But fuch entry of the 
leffee, before the commencement of the term, will 
not deveft or turn fuch term to a right ; fo that the 
leffee of the term may ftill aflign it to another. 


Hemtnings v. 
Brabafon, 

I Lev. 45. 


§ 22. A, made a leafe to B. on the 23d ^epiember^ 
habendum to him for 8 1 years from Michaelmas next 
enfuing, if C. fliould fo long live; and from and 
after the day of the death of C. for 31 years more. 
The leffee entered the 23d of September and continued 
in poffeifion for fome years ; then the leffor re-entered, 
and the leffee, being out of poffedion, after the death 
of C. and during the continuance of the term of 31 
years, afligned over that term to the plaintiff’s leffor* 
who being kept out of poffeffion, brought an ejeftment, 
Judgement was given for the plaintiff ; and the court 
held, I ft. That the term not beir^ to begin undl 
Michaelmas, this was, till then, a future intereft, and 

th^ 
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die leflee’s entry before Aras a (Meiiin and not a poff. 
feffion by virtue of the leafe. adly. That whether this 
leafie for 3 1 years were only a continuance of the firft 
term, and that both together made but one term, as 
Bridgman held, or whether they were two diftind terms, 
as others held, yet either way, it was not turned to a 
right by the entry of the leflbr ; for if a ftranger had 
entered after Michaelmas, aiid diffeifed the leflbr, this 
would not have turned the term to a right j becaufe, as 
to that, the time of entry of the leflee was not come, no 
more will the entry of the leflbr turn it to a right ; and, 
therefore, it was well aflignable.to the plaintiff’s leflbr, 
efpecially if it fliould be, taken as a future intereft, as 
fome held it fliould, for then the leflee was never in pof- 
feffion by virtue thereof ; and, confequently, the leffor’s 
entry could not turn it to a right, 

§ 23. Where the commencement of an eftate for WdUer r. 
years is limited, from a time paft, and the leflee is in Cro!"Eliz!,’ 
poffeflion prior to that period, it fliall be intended that S'®®' 
he entered and occupied before by agreement j and, 
therefore, it is not a diffeifin. 

S 24. A term for years is confidered in law as a A Term for 
chattel real, being an intereft iffuing out of a real eftate, chattel* * 
of which it has one quality, immobility, which deno- ^ 
minates ft real ; but wants the other, namely, a fuf- 
ficient legal indeterminate duration ; the utmoft 
period for which it can laft being fixed and de- 
f<^nftned. 


S 25. In 
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§ 25. In confequence of this principle^ an eflate for 
years does not defcend to the heir of the perfon who waS 
laft pofleired of it, but veils in his Executors or admini- 
ftrators, like any other kind of perfonal eftate. And 
although lands are now frequently demifed for 500 and 
1000 years, yet the fucceffion continues the fame. 

I Inft. 9 a. § 26. If a leafe be made to a biihop, parfon, or any 
, other foie corporation, and his fuccelTors, for a certain 
number of years, yet it ihall go to the executors of the 
lelfee ; becaufe a term for years being only a chattel, the 
executors or adminiilrators are the only perfons the 
jaw allows to fucceed thereto j and this fucceflion to a 
cliattel cannot be altered or controled by any limitation 
of the party. But the king, by his prerogative, may 
take a chattel in fucceffion. 

aCoam.i}o6. S Terms for years pafs from executor to execu- 
tor in injinitum. But whenever the courfe of repre- 
fentation from executor to executor is interrupted by 
one adminiftration, it then becomes necelTary for the 
ordinary to commit adminiftration afrefli, of the goods 
of the perfon who was laft poftefted of the term in his 
own right, not adminiftered by the former executor. 
A limited or fpecial adminiftration only, may alfo be 
granted, viz. of certain fpecific efiefls. And it is n 
common pradice to obtain a fpecial adminiftration of 
a term for years. 

41 

Cafes and § 28. Where a perfon appoints two or more execu- 

^^'”'399 one of them afts, he alone will become 

entitled 
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entitled to any te^ for years, whereof the teftator 
died poflefied, and may aflign them accordingly. 

§ 29. Where there are feveral executors who all 
aft, they have a joint and feveral intereft in all the 
goods and chattels of the teftator ; and, therefore, if 
one of them only difpofes of a term for years, it is 
good. 

§ 30. Every eftate which muft expire at a certain 
and fixed period, by whatever words created, is an 
eftate for years, and therefore it is frequently called a 
term, terminus, becaufents duration or continuance is 
bounded, limited, and determined. For every eftate 
muft have a certain beginning, and a certain end ; 
which muft b^ afcertained at the time when the eftate 
is created, either by the exprefs limitation of the par- 
ties, or by a reference to fome collateral aft, which 
may with equal certainty meafure the continuance there- 
of, otherwife it will be void. 

The inveftigation of this fubjeft will, however, find 
its place more properly under Title 32. Deeds. 

§ 31. Though an eftate of freehold cannot be made 
to ceafe by the direftion of the parties, but muft be 
taken from the perfon in whom it is vefted, by the fame 
means by which it was given to him, yet it is otherwife 
in the cafe of an eftate for years ; for that may be made 
to ceafe by a provifo in the conveyance itfelf, upon 
the performance of any previous aft ; and therefore the 
praftice in conveyancing has long been, where terms for 

years 
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$ 32. An eftate of freehold caiinot be derived ftoin 
an eftate for years. Thus, where a rent was granted 
for life, out of a long term for years, it was refolvcd 
to be a good charge as long as the term lafted ; but it 
was only a chattel, and not a freehold, for it was re- 
pugnant to have a frank-tenement out of a term fmr 


years. 
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TITLE Vni. 

ESTATE FOR YEARS. 


CHAP. n. 

Of the Incidents to EJiaies for Tears, 


j I. EJiwtrs. 

2. Emblements. 

4. SubjeS to JtmpU contraS 

Debts. 

5. Tenant cannot commit Wajh» 

1 1 . Accidents by Fire. 

12. Claufe without Impeachment 

of (Vafte, 

17 . May he limited for Life. 

18. But not Intaiifd. 

2 1. Where Terms for Tears are 


involved in the fame Li- 
mitations with Freeholds, 
zy. Merged by a Union with the 
Freehold, * 

24. Exceptions. 

30. And alfo by a Surrender. 

3 I . Merger of a Term for Tears 
in a Term for Tears. 

32. Equity relieves againjl Mer* 

34. What is a Forfeiture. 


Se£Uon i. 

gVERY tenant for years has inddent to and infepa- 
rable from his eftate, unlefs reflrained by ipedal 
agreement, the fame eftovers to which tenants for life 
are entitled. 

§ 3. Where the determination of an eftate for years 
is certain, as where lands are let for a certain number 
of years, the tenant ihall not have emblements ; be* 
caufe it was his own folly to fow, when he knew he 
could not reap. But where the determination of an 
eftate for yean depends on an uncertain event, as, 
where lands are let for a* term of years determmable 

upon 
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upon a life or lives, there the tenant will be entitled td 
emblements, in the fame maimer as a tenant for life. 

S 3. If, however, an eftate for years determines by 
the ad of the tenant himfelf, as if he commits a for- 
feiture, he will not be entitled to emblements. 

§ 4. An eftate for years being only a chattel intereft* 
is fubjed to the payment of fimple contrad debts ; and 
is alfo liable to be fold by execution, for the payment 
of debts due by judgment. But a bond fide fale of a 
term for years is good againft all creditors, and even 
agaiaft the Crown. 

§ 5. An eftate for years being an intereft much in- 
ferior to an eftate for life, the tenant ha^ only a right 
to the temporary profits of the land, and therefore 
cannot cut down timber trees, or commit any other 
kmd of wafte on the land. A tenant for years is alfo 
punilhable for permiflive wafte, and is therefore bound 
to keep all houfes and other buildings upon the land, 
ill proper and tenantable repair. 

§ 6. Lord Coke fays, that if a houfe be ruinous at 
the time of the leafe made, if the leffee fuffers the 
houfe to fall down, he is not punilhable ; for he is not 
bound by law to repair the houfe in that cafe. And 
yet, if he cuts down timber upon the ground fo letten^ 
and repjur it, he may well juftify it. 

S 7. The ftatutes of Marlbridge and Glot^^r. eit- 
tend to tenants for years, foT that they are liable to 

the 
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the fame a^ons, and the faihe penalties, as tenants 
for life. 

5 8. It is enafted by the ftatute ii Hen. 6. c. 
that where a tenant for years affigns over his eftate, 
and continues in the receipt of the profits, an aftion of 
walle lies againft him. And in a cafe upon this fta* 
tute in 36 £//z., it was refolved, ift, That every af- 
fignee of the firft lelTee, mediate or immediate, was 
within the ad ; for the ftatute was made to fupprefs 
fraud and deceit, and therefore lhall be taken benefi- 
cially. adly, That the perfon in remainder was within 
the ad, as well as the perfon in reverfion, becaufe iii 
equal mifchief. 

§ 9. If a lefTee for years dies, kfter having commit- 
ted wafte, no adion of wafte will lie agtunft his exe- 
cutors or adrainiftrators. But the executors or adrai- 
niftrators of a tenant for years are punifhable for wafte 
done while they are in pofleffion. 

§ 10. The king is not within the ftatute ^of G/otf* 
cejier ; and therefore, where he is tenant for years, of 
where an eftate for years becomes vefted in him by 
forfeiture, no adion of wafte jvill lie againft him* 

§ f 1. Tenants for years are exempted by the ftatute 
6 Jnn. c. 31., from all adions for damages on account 
of accidental fire. But, in a modern cafe, where there 
was a covenant in a leafe for years of a houfe, to re- 
pair without any exception, and the houfe was burnt 

Vot. L S down 
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down by accident, it was held by the Court of King’s 
Bench, that the leiTee was bound to rebuild the houfe. 
And Lord Kenyon mentioned, that Mr. WilbrahanCt 
chambers in Lincolns-Jnn., having been burnt down in 
the year 1754, he, after taking the opinion of his pro- 
feiConal friends, found it necelTary to rebuild them. 

Claufewith- § 12. Where the ciaufe, without impeachment of 
infertcd in a leafe or demife for years, it will 

Wade. have the fame effeft, as where it is inferted in a con- 

Tit. 3. f. 6i. vcyance of an eftate for life. And the Court of Chan- 
cery will rpftrain the iniport of it, in the fame manner 
as in the cafe of an eftate for life. 

§ 1 3. The Court of Chancery will not permit a te- 
nant for years, without impeachment of wafte, to fell 
timber, juft before the expiration of his leafe. 

Ahraham , § 14. A leafe was made by a bilhop for 2x years,. 

2 Freem. 63. without impeachment of wafte, of lands upon which 
there were feveral trees. The tenant did not cut down 
any of the trees, until about half a year before the 
expiration of his tenn, but then began to fell them. 

Upon an application to the Court of Chancery, an 
injun£tion was granted agtunft the tenant, for, although 
he might have^ felled trees every year, from the begin- 
ning of the term, and then they would have been 
growing up gradually, yet it was unreafonable that he 
ihould let them grow until near the end of his term, 
«and then cut them all down. 


§ 15. A tenant 
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§ 1 5. A tenant for years, ^vithout impeachment of 
wafte, will not be allowed by the Court of Chancery 
to dig and carry away the foil to make bricks. 

§ 1 6. The Bilhop of London made a long leafe of Bp. of Lond. 
forae lands at Ealing in Middlefex^ without impeachment j’ p 
of wafte, of which there were about twenty years unex- 5 ^ 7 * 
pired. The leffee articled with fome brickmakers that 
they might dig and carry away the foil. The bilhop 
applied to the Court of Chancery for an injundion, 
which was granted. 

§ 1 7. An eftate for years may be limited to a perfon May he Ilmit- 
for life, with a remainder over to any other perfon, 
or number of perfons, for life, provided they are all in 
cxiftence at the time. 

5 18. But the difpofition of a terra for years to a But not in- 
perfon and the heirs of his body, is a difpofal of the 
entire interell in the term, fo that, after fuch a limi- 
tation, no remainder over can be limited ; for, in fed, 
nothing remains. This dodrine is founded on the 
principle, that terms for years cannot be intailed : 

Firft, becaufe they are not within the ftatute Be Dorns, 
not being eftates of inheritance ; Secondly, becaufe, if Tit. ». 
a term for years was allowed to be intailed, it would 
be unalienable ; as the grantee of a term limited in 
this manner could not bar his ilTue, or the perfons in 
remainder by fine or recovery. 

$ 19. A diftindion has been made by Lord Coke xo Hep- 874. 
between a limitation of a terrapin grofe, (as a term for 

S 3 500 
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500 years), to a man and the heirs of his body, and 
a fimilar limitation of a term De Novo, fa the latter 
cafe, his Lordfliip was of opinion, that the term would 
only continue in the perfon to whom it was thus li- 
mited, as long as he had heirs of his body ; and that, 
upon failure of iflue of the body of the perfon to 
whom it was thus limited, the term would ceafe. But 
this diftinftion has been long fmee exploded. 

Hayter v. § 20. Ambrofe Pile^ by indenture, demifed the pre- 

1 P. Wms. nufes to a truftee, his executors and adminiftrators, 
s6o. fQj. yeans, in truft for himfelf and his wife for their 

lives, and the life of the furviv^or, and, after the death 
of the furvivor, in truft for the heirs of their two 
bodies ; and in default of fuch ifllie, then in truft for 
the heirs of the furvivor of the hufband and wife. The 
hufband and wife had iffue one fon, fames Pile. The 
hufband died, afterwards the fon died, an infant, and 
without iffue: and the mother adminiftered to her 
hufband and fon, and afligned the term to the defend- 
ant Rod. The queftion was. Who was entitled to the 
truft of this term ? Whether it belonged to the plain- 
tiff, who was the heir at law of Ambrofe Pile^ or the 
defendant Rod, as affignee of the wife. It was decreed, 
that the* term belonged to Rod, the affignee of the wife, 
and did not ceafe for the benefit of the heir. 

Terms for § 21. Where terms for years are involved in thfe 

^Wed'iiithb limitations with freehold eftates, carried ori’ift 

fame Limij* ftrift fettlement, ' that is, where they are limited to A. 

taiions with tit •%' 

yreeJioids/ for life, remamder to his firft and other fons in tail 
male, remainder over jo feveral other perfons in the 

fame 
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fame manner, without making any diftinftion between 
them; if any of the tenants for life have a fon, the 
whole reverfionary intereft in the term will veft in fuch 
fon, fubjed to the preceding eftatcs for life, and the 
contingency of the preceding tenants for life having 
fons ; and will, on the death of fuch fon, though ever 
fo foon after his birth, go to his fether, though one 
of the tenant^ for life, as his next of kin, upon the 
father’s taking out adminiltration to his fon, in preju- 
dice of all perfons claiming under the fubfequent limi- 
tations. 

§ 22. John Duke of Newcajlle, being poflefled of Ptlham v. 
divers lands and tenements held by leafe from the Patl 
■Crown for the term of 99 years, devifed all his eftates, ‘-'a* 204- 
as well leafehpld as freehold, to Thomas Lord Pelham 
for life, remainder to his firft and other fons in tail 
male ; remainder to Henry Pelham for life, remainder 
to his firft and other fons in tail male ; remainder to 
William Vane for life, remainder to his firft and other 
fons in tail male; remainder over. Thomas, Lord 
Pelham, who was afterwards Duke of Newcajlle, never 
had a fon ; but Henry Pelham had two fons, both of 
whom died in his life time, ,viz. Thomas and Henry. 

Thomas the eldeft being the perfon in whom the firft 
eftate tail in the order of limitation was vefted by vir- 
tue of the will. Henry Pelham foon afterwards died, 
having made his will, and appointed Richard Arundel 
and if. his executors ; and letters of admini- 

ftration of the perfonal eftates of Thomas Pelham, the 
infant, were alfo granted to the faid Arundel. William 
Vane had iffue two feJos, Chrijiopher the eldeft, who 

S3* died 



s6# 7V//(?VIII. Ejlate for Tears. Qh.n.^i 2 ,^ 

died an infant without iffue, and William his fecoad 
fon. William, who became Lord fane, took out let- 
ters of adminiftration to his brother Chrijlopher, and 
thereby became entitled to all fuch intereft in the leafe? 
hold premifes as vefted in his brother Chrifiopher, who 
was the firft perfon in effe, in point of time, who took 
any eflate of inheritance in the freehold premifes. 
Arundel and Perkins filed their bill agajnfi: Lord Vane 
and others, flaring the above fa£ls ; and further, that 
they, as executors of the faid Henry Pelham, and as 
adminiftrators of the perfonal eflate of Thomas, the in- 
fant fon of Henry Pelham, were become entitled to the 
abfolute intereft in the leafehold terms, fubjedl to the 
life eftate of the Duke of Newcajlle, and the contin- 
gency of his having a fon born alive. And being fo 
entitled, they had entered into an agreement in writ- 
ing with George Gregory for the fale of thofe terms ; 
and prayed that the agreement might be performed 
fpccifically, and carried into execution, 

Lord Vane put in his anfwer, infifting, that his bro- 
ther Chriftopher was the firft perfon in ejfe, in point of 

g 

time, who took any eftate of inheritance In the pre- 
mifes ; and that he dying an infant, and without iffue. 
Lord Vane, as the only fon and furviving heir of his 
fether William Vane, became the firft perfon in eJfe, 
who took an eftate of inheritance in any of the pre- 
mifes, by virtue of the limitations in the will; and 
denied, that the abfolute eftate and intereft in the leafe- 
hold terms ever vefted in Thomas Pelham. The caufe 
was heard before the Lord Keeper, who difmiffed the 
bill with cofts. Tke plaintiftS having appealed from 
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this decree to the Houfe of Lords, the following que- 
ftions were put to the judges : ift, Whether the pro- 
perty of the leafehpld eftates for years, devifed by the 
will of the Duke of Newcajile, veiled in Thomas Pel-, 
ham, the infant fon of Henry Pelham deceafed, fubjeft 
to the Duke of Newcq^lPs intereft therein for his life, 
and to the contingency of the Duke’s having a fon. 

2d- Whether the property of the faid Icafehold eftates, 
fubjed as aforefaid, was tranfmitted to the reprefentative 
of the faid Thomas Pelham the infant. 

^The Lord Chief Baron of foe Exchequer, and Mr, 

Juftice Denifon being grefent, the Lord Chief Baron 
delivered their concurrent opinion upon the faid two 
quellions, in the affirmative. Whereupon it was de- 
clared, that the Icafehold eftates for years devifed by 
the will of the late Duke of Newcajlle, fubjed to the 
then prefent Duke’s intereft therein for his life, and 
defeafible by the faid Duke’s having a fon, belonged 
to the appellants, as (landing in the place of the faid 
Thomas Pelham, the infant fon of Henry Pelham, de- 
ceafed ; and that the agreement entered into between vide Foley 
them and George Gregory, for the fale of them, ought 
to be carried into execution. Ca. 319. ' 

§ 23. Where a term for years become vefted in the Merged by • 
perfon who is feifed of the freehold, the term is merged 
and extinguilhed. There are, however, feveral ex- 
ceptions to this rule, not only where fuch ynion is 
temporary, but even where it is permanent. 
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§ 24. No merger will take place unlefs the frediolc] 
and the term for years come to one perfon, in one 
and the fame right; for if a perfon, having the free- 
hold in his own right, acquires a term for years in the 
fame land in t:he right of another, there will be no 
merger, 

§ 25. Thus, if a tenant for years dies, having ap- 
pointed the perfon who is feifed of the freehold to be 
his executor, whereby the term for years becomes 
veiled in him, it will not merge ; for he has the free- 
hold in his own right, and the term for years in right 
of his teftatbr, 

§ 26. If a perfon, feifed of a freehold eftate in 
certain lands, marries a woman who has a term for 
years in the fame land, there will be no merger of 
the term ; for the hulband has the freehold in his 
own right, and the term for years in right of his 
\vife. 

§ 27. In the above cafe it was faid at the bar, that 
if parfon,* patron, and ordinary make a leafe for years 
of the glebe land of the parfoiiage, and afterwards the 
parfon dies, and the lelTee for years is made parfon, 
and afterwards dies, his executors lhall not have the - 
refidue of the faid term ; becaufe it was merged in the 
freehold, which the parfon had in him. But Catline 
Ch. Juft, denied this, faying, that the parfon had the 
term in his own right and in the capacity of his natural 
body, fUid the inheritance he had parfon, which is 

another 
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another capacity j and, therefore, the term Ihould not 
be merged. 

§ 28. Lord Coke has laid it down, that although a 
man may have a freehold in his own right, and a term 
for years in right of another, as in the preceding cafes, 
yet that a man cannot have a term for years in his 
own right, and a freehold in right of another ; and, 
therefore, that if a man, leflee for years, intermarries 
with the feme leffor, this fliall merge his term. 

§ 29. This rule, however, admits of^feveral ex- 
ceptions. For where a»perfon, poflefled of a term for 
years, married, and afterwards the inheritance de- 
feended upon his wife, it was held, that the term for 
years was no^t thereby merged; becaufe the defeent 
was an aft of law, which the hufband could not pre- 
vent ; and, therefore, it ihould not turn to his prejudice, 
but he Ihould have the inheritance in right of his wife, 
^d the terra for years in his own right, as he had 
before, 

§ 30. A merger of a term for years may alfo take 
place in confequeuce of a furrender, which is the yield- 
ing up of an eftate for years to the perfon in remainder 
or reveriion. But a term for years cannot be merged 
by furrender, until the tenant has entered ; for, until 
entry, there is no reverfion in which the term can 
merge. If, however, the tenant enters, and affigi^s his 
eftate to another, the affignee may merge the term 
by furrradef before entry; becaufe, by the entry of 
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the leffee, the poffeffion was fevered and divided from 
the reverfion. 

§ 31. Where the eftate in reverfion or remainder 
was only for years, it was doubted whether a term for 
years in pofleffion might be furrendered, fo as to merge 
therein ; but Lord Chief Baron Gilbert dates it as 
fettled, that fuch furrender is good, and ihall merge 
the firft term : wherein it was agreed, ift. That if the 
term in reverfion were greater than the term in poffef* 
fion, the greater would merge the lefs ; as ten years 
may be furfendered and* merged in twelve or fourteen 
years. 2dly, That though the reverfion were for a 
lefs number of years, yet the furrender would be good, 
and the firft term drowned ; as if one were leffee for 
20 years, and the reverfion expeftant, thereon were 
granted to one for a year, who granted it over to the 
leffee for 20 years, that this would work a furrender 
of the 20 years term, as if he had taken a new leafe 
for a year of his leffor j for the reverfionary intereft, 
coming to the poffelfion, drowns it, and the number of 
years is .not material j for as he may furrender to him 
who hath the reverfion in fee, fo he may to him who 
hath the reverfion for any lefs term. The merger of 
terms is faved by the ftatute of ufes. Vide Title XI, 
Ufe, ch.iii. 

§ 32, A court of equity will, in fome cafes, relieve 
againft the merger of a term, and make it anfwer the 
purpofes for which it was intended. 


S 33. A perfon, 



Title Vin. EJlate for Tears. Ch. ii. $ 33—36. 

S 33. A perfon, having a term for 1000 yean^ Sandmy. 
affigned it to the owner of the inheritance, in truft FinchfR*!’ 
for his wife and children; and the ailignee accepted 
the truft, and declared the purpofes of it. The Court 
of Chancery fupported the truft, notwithflanding th? 
merger of the term in the inheritance, and decreed the 
heir of the aflignee of the term to make a further af- 
furance of the refidue of the term to a purchafer from 
the fon of the allignor, 

S 34 * Tenant for years tnay affigjx his eftate to any What » a 
Other perfon, or create a fmaller eftate th^an his own. 

But if he attempts to§ * create a greater eftate than he i Inft. aji h, 
lawfully can, whereby the remainder or reverfion is CrotEfi^^* 
devefted, it will operate as a forfeiture of his eftate, 3 *** 

And Lord Cqjke fays, that if tenant for life or years of 
land, the reverfion or remainder in the king, makes a 
feoffment in fee, this is a forfeiture ; and yet no rever- 
fion or remainder is deVefted out of the king ; and the 
reafon is, in refpefl: of the folemnity of the feoffment 
with livery, tending to the king’s dilherfiop. 

§ 35. It was held, in a modem cafe, that if a tenant 1 Sulk. i»y, 
for years makes a leafe for a longer term than he has, 
it is no dilTeilin, nor forfeiture ; becaufe it is only a 
contraft between him and his lelfee, which does not 
operate on the interef]: of the leffpr to affcd it with any 
prejudice, 

§ 36. A conveyance by leafe and relfeafe, or bargain '^deTit. 3*. 

^d fale, js po forfeiture. Neither is an eftate for 

yean 
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years forfeited if the perfon in reverfion or remainder 
in fee is a party to the conveyance ; for, in that cafe, 
6 Rep. 15 as each perfon transfers only what he may lawfully alien. 


Vide Tit. 3. 
f. 97. 


§ 37* With refpeft to forfeiture by matter of record, 
it may be laid down as a general rule, that every aft by 
matter of record, which operates as a forfeiture of an 
eftate for life, will alfo operate as a forfeiture of an 
eftate for years. 
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TITLE IX. 

ESTATE AT WILL AND AT SUFFERANCE. 

CHAP. I. 

Of an EJlate at Will. 

CHAP. II. 

Of an EJlate at -Sufferance. 


CHAP. I. 

Of an EJlate at Will. 


i 1 , Defcrtption ef an EJlate at 
Will. 

9. It is at the Will of both 
Parlies, 

10. Not grantahle over, 

12. lenant at Will entitled to 

Emllements, 

13. But cauHOt comnii Wajle, 
17. What detenniiies an EJlate 

at Will. 


23. fialf a Tear*s Notice to quit 

mujl he given. 

24. Acceptance of Rent is not a 

Waiver of Notice. 

2 6. Tenancies from Tear to Year. 
35. Haifa TeaPs Notice to quit 
neeffary. 

38, A Dijlrefs for Rent is a 
Waiver of a Notice to 
quit. 


Sedtion i. 

" '^ENANT at will (fays Littleton) is, where lands Defcriptlon 
“ or tenements are let by one man to another, 

“ to hare and to hold to him at the will of the ledbr, Lit. f.68. 
“ by force of which leafe the leflfee is in podeihon. 

In this cafe the leiTee is calM tenant atwillt because 

** he 
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Title IX. ijiate at Will, ^c. Cb. i. % 1—5. 

** he hath no certain nor fure eftate ; for the leflbr 
may put him out at what time it pleafeth him.” 

§ a. This fpecies of eftate is of great antiquity, for 
Braffon hys : “ Bern dare poterit quis alicui ietram ad 
“ voluntatem fuam, et quamdiu ei placuerit, de termino in 
“ terminum, et de anno in annum, et in quo cafu. Hie qui 
accipit nullum habet liberum tenementum, cum dominus 
proprietatis rtm Jtc eonc^am repetere pofftt, Jicut a 
“ precario” 

I U. S 3. Littleton fays, that if a man lets lands to another, 

to have and to hold to him and to his heirs, at the will 
of the leflbr, the words to the heirs of the lejfee are 
void ; for, if the leflee dicth and his heir enters, 
the leflbr lhall have an aftion of trefpafs againft 
him. 

§ 4. Where a leafe was made for years, with a pro- 
vifo that the leflbr might enter at his will, this was held 
to be only a leafe at will. 

• 

§ 5. A perfon demifed two houfes for Icven years, 
excepting and referving the new houfe for the ufe of 
the leflbr, if he lhall pleafe to dwell therein, but not to 
be let to any other perfon ; at all times, when he does 
not live there, to be to the ufe of the leflee. It was de- 
tenhined,. that the lelfee, by cfccupying the new houfe, 
became tenant at will. 

§ 6. EAates at will may arife by implication as well 
1^ expreis words. ITius, if tenant for yeara holds over 
7 his 


1 Inft. 55 «. 
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Title IX. EJlate at Will, ^c, Cb. i. S 6— lo. 

his term, and continues to pay his rent quarterly as 
before, fuch payment and acceptance of rent will 
amount to a leafe at will. 

§ 7. If makes feoflfment to 5. and delivers him 
the deed, but does not give him livery of feifm } if B. 
enters, he becomes tenant at will. 

§ S. It was refolved, in a modem cafe, that where a 
perfon entered and enjoyed lands under a lesfe that was 
void, and paid rent, he was tenant at will. 

§ 9. Lord Coke fays*, that every leafe at will muft, 
in law, be at the will of both parties ; and, therefore, 
when a leafe is made to have and to hold at the will 
of the leflbr,. the law implieth it to be at the will of 
the leflee alfo ; for it cannot be only at the will of the 
lelTor, but it muft be at the will of the leflee alfo. 
And fo it is when the leafe is made to have and to hold 
at the will of the leflfee, this muft be alfo at the will 
of the leffor. 

§ 10, A tmant at will has no certain and inde^ 
feaiible eftate, nothing that can be aflSgned by him to 
another ; becaufe the leflfor may determine his will 
and put him out whenever he pleafes ; and, therefore, 
if a tenant at will grants over his eftate to another, 
and the grantee enters, fuch grantee is a diflfeifor, 
and the landlord may have an aftion of trefpafs againft 
him. 
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THU IX. 'Ejiate at Will, ^c. Cb,\. § ri— 15. 

§ I I. A leffee at will made a leafe for years, and 
the leffee entered. Refolved, on folemn argument, 
ill. That it was only a diffeifin at eledion, and not 
frimd fade, adly, That, admitting it to be a diffeifin, 
the leffee at will, and not the leffee for years, was the 
diffeifor, and had gained the freehold. 

§ 12. Where an eftate at will is determined by the 
leffor, the, tenant at will is entitled to the corn fown, 
and other emblements j otherwife, where an ellate at 
will is determined by any ad done by the leffee. 

§ 13. Tenant at will has n6 power of committing 
any kind of voluntary wafte. But Hill he is not within 
the ftatute of Gloiicejier j and, therefore, no adion of 
wafte lies againft him. If, however, a., tenant at will 
cuts down timber trees, or pulls down houfes, the leffor 
lhall have an adion of trefpafs againft him. 

§ 14. With refped to permilfive wafte, there is 
no remedy whatever againft tenant at will ; for h^ is 
not bound to repair or fuftain houfes like tenW 
for years. 

§ 15. The Countefs of Shrewjbury brought an 
adion on the cafe againft a perfon to whom Ihe had 
leafed a houfe at will, which was burnt down by acci- 
dent; and it was refolved, that for this permilfive 
wafte, no adion lay, becaufe, at the common law, no 
remedy lay for wafte, either voluntary or permilfive^ 
againft tenant for life or years : fo, and for the fame 

reafon, 



SnSf/(f £L Efiate ai Will.^ ^c. Cbll, § 151—19. 4 if^ 

rrafoa, a tenant at will ihall Itbt be punned for per- Vide Tit. 8 . 
miffive walle, not being within the ftatute di Gloucejtef. 

§ 16. Mr. Hargrave obfcfves, that this do^iine iTnft. 57 a. 
fhould be underftood with foilie limitation j for if te- 
nant at will ftipulates with his leffor to be refponfible 
for fire, by negligence, or for other permiflive wafte, vide Tk. 8. 
without doubt, an adion will lie on fuch exprefs 
agreement. 

^17. With refped to ads which amount to a de- What deter, 
termination of an efiate at will, on either fide, the firfi Erfa*e at 
and raofi obvious mode of determining an efiate at will 
by the leffor, is by an exprefs declaration that the 1104,55;, 
leffee Ihall hold no longer, which mufi either be made 
on the land, or elfe notice of it mufi be given to the 
leffee. 

§ 18. Any ad of ownerfhip exercifed by the leffor Id. 
on the land, which is inconfifient with the nature of 
this efiate, will operate as a determination of it. Thus, 
if the landlord enters on the land, and cuts down trees 
demifed, or makes a feoffment, or leafe for years, to 
commence immediately, the ^te at will is thereb/ 
determined. 

§ 19. On the other fide, any ad of defertbn, of 
which is inconfifient with an efiate at will,- done by 
the tenant, operates as a determinafion of the efiate. 

Thus, if the tenant aifigns over the land to another, 
or commits any ad of wafte, his ^tc is th»eby 1 ini; 57,. 
^ermined. But a reibal declaratioft the leffee 1 inft. 

Voul. T that 
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. Title IX. ^ate at Willi Cb. i. § i9->24. 

that he will not hold the lands any longer, does not 
determine the eftate, imlefs he waives the pofTeiCon. 

§20. The death or outlawry of either the landlord 
or tenant, will operate as a determination of an eftate 
at will. And in a modern cafe it was held, that an 
aft of treafon determines an eftate at will. 

§ 21. Neither party can determine an eftate at will, 
at a time which would be prejudicial to the other ; and 
therefore, if the Icflce determines his will, before the 
day on which the rent is due, lie muft, notwithftand- 
ing, pay the rent up to that time. For, otherwife, it 
would be a determination of the will to avoid payment 
of the rent. 

• 

§ 22. If the landlord determines his will before the 
rent is due, he will lofe it. But if either party dies 
before the rent is due, this aft of God ihall not be pro- 
duftive of any injury : for the leafe, if it be a houfe, 
ftall continue until the next rent.day ; and if it be a 
leafe of lands commencing at Michaelmas^ it Ihall con- 
tinue until the Summer profits are received by the te- 
nant at wiH, or his reprefentatives. 

§ 23. It was unanimouily refolved in a modem cafe, 
t^t h!df a year's notice to quit muft be given by a 
landlord to his tenant at will, or his executors ; before 
the end of which dme, an cjeftment wHl not lie. - 

§ 24. The accep^nte. of rept for occupation, by a. 
landlord, fubfequent to the time when the tenant oughts 
5 to 



Title IX. EJiaie at Wtlly t^c. Ch, 1 . § 124, 2j(. • 

to have quitted, according to a notice given, to him 
for that purpofe, is not, of itfelf, a waiver on the part 
of the landlord of fuch notice, but matter of evidence 
only, to be left to the jury, under the circumftances 
of the cafe. 

§ 35. The defendant w'as tenant at will to the leflbr 
of the plaintiff, who, to determine the tenancy, gave 
notice at Lady Day to the defendant to quit at Michael- 
mas ^ The defendant not quitting at Michaelmas, the 
plaintiff brought an ejedment, and laid his demife on 
the 30th September. The defendant ajJpeafed and' 
pleaded. Some time ’after the plea was pilt in, the 
leffor received of the tenant a quarter’s rent due at 
Cbri/lmasi The defendant’s counfel infifted, that this* 
fiibfequent acceptance of rent, fubfequently due, t(tas 
a waiver of the notice, and tantamount to an agree- 
ment that the defendant fhould continue tenant. Lord 
Mansfield, thinking' the. pradtice Was fo, direded the 
jury to find for the defendant. But, afterwards, his 
Lordfhip faid, that he had his doubts refpeding the 
propriety of this dodtrine, and therefore defutd a moa’ 
tion might be made for a new trial, which was made 
accordingly. Upon which, the court faid, that the 
acceptance of rent was not, in itfelf, a waiver of the 
notice, but it ought to have been left to the jury to 
determine quo animo the rent was received: if thu 
truth of the cafe appeared, that botfe parties h^ttnlded 
the tenancy ihould continue, th^ Would be an end 
of the plaintiff’s title ; if not, the pltdntiff would not 
be barred of his remedy by ejedment. 

To $ The 
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fitielX. E^ate at Will, t^e. Ci.l § 26 — 28 . 

% 26. The courts of law have, of late years, learned 
as much as poflible agalnft conftruing demifes, whore 
no certain term is mentioned, to be ellates at will; 
but have rather held them to be tenancies from year to 
year, as long as both parties pleafe, efpccially where 
an annual rent is referred. And, in a modern cafe, 
Mr. Juftice Wilmot is reported to have faid ; ** In the 
** country, leafes at mil, in the ftrift legal notion of 
** a leafe at will, bong found extremely inccmvenient, 
** eaft only notionally ; and were fucceedcd by an- 
** other fpecies of contraft, which was lefs inconve- 
** nient.** 

Mr. Hargrave, in his notes on the firll Injlitute, 
remarks on the above paffage, that it means, not that 
e ftat-ps at will may not arife now, as welt as formerly, 
but only, that it is no longer ufual to create fuch 
eftates, by exprefs words ; and that the judges incline 
ftrongly againft implying them. 

ft 5 27. A general parol demife at an annual rent, 
where the bulk of the farm is inclofed, and a fmall 
part in open common fields, is only a tenancy from 
year to year. 

. 5 28., An a£Hon was brought to recover podeffibn. 
of a hum iu Aujirey, oi about 60 acres, of which, 
51 witfc and the reft lay in open fields. The 

taking was in' 1767, from old Lady Day preceding, 
without any fixed tetm, at 40 /. fer anmn^ rent, pay.* 
able at Michaelmas vodi. Laiy.Day^ It was proved, 
8 that 



TitkH. Ejiate atWill^^c, Ck\. S aS— 3^ 

that a cuftom prevailed in Aujlreyt duit 2 tenant 
took a &rmy in which there Was any open field land, 
vaoK or leis, for an uncertain term, it was confidercd 
as a holding from three years to three years. 

DfGrey, Chief Juftice. — ^“\^1 leafes for unceitein 
** terms, are, prirndfade^ leafes at will; it is the re* 
fervation of an annual rent, that turns them intef 
“ leafes from year to year. It is poflible, that circum^ 
“ ftances may make it a leafe for a longer term ; as, 
“ where the crop (as liquorice, madder, &c.) does 
“ not come to perfedion in lefs than t\^o years : and- 
“ I will not fay that the nature of the ground, or the 
“ courfe of hulbandry, may not deferve to be confl- 
“ dered, when fuch a cafe comes nakedly before the 
court. As » cuftom, this claim of the tenaat can- 
“ not be fupported.” 

Adjudged that this was a leafe from year to year. . 

§ 39. Whw an agreement for a longer term than 
three years is made by parol, which is yoi^ as tq the 
duration of the term, there is a tenancy from year to 
year, regulated in every oAer refpeflt by the a^ee- 
ment. 

$ 30. Where a tenant for life granted a leafe for 
years, which was void againlt the remainder man, 
and the latter, before he ele£ted to avoid it, received 
rent from the tenant, it then was held to be a tenancy 
from year to year. 

Tt 531. When 
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THleVL. EJiaieatWtll.f ^e. Ch,i. S 3i“~33* 

Pircii V, S3** When a tenancy from year t(y year has com« 

rT««*R, jncnced, it continues againft any perfon to whom the 

lladdon » leflbr may afterwards, grant the reverfion; and alfo, 

wiiite, againft any perfon to whom -the reverfion may come, 
though fuch perfon be an infant, 

§ ^2. In: the cafe of a tenancy from year to year, 
the intereft of the tenant does not determine by his 
death, but devolves on his executors. 

\ 

Poe V. Porter, § 33 . A perfon having an eftate from year to year, 

eriuRtp. inteftate,^and the queftion was, what intereft vefted 
in his adminiftrator. Lord Kenyan faid, “ That what- 
ever chattel the inteftate had, mull veil in the ad- 
miniftrator, as his perfonal reprefentative. Then it 
is fuppofed that fome inconveniencies^may refult 
from fuch a determination : but I fee nope ; and 
“ many inconveniencies might attend a different deci- 
fion. The tenancy from year to year fucceeded to 
the old tenancy at will, which was attended with 
many inconveniencies ; and, in order to obviate 
them, th| courts very early raifed an implied contrail 
” for a year, and added, that the tenant could not be re. 
moved at the end of the year without receiving fix 
months previous notice. And all the inconvenien- 
cies which arife between the original parties them, 
felves, and againft whom the wifdom of the law has 
endeavoured to provide, by railing the implied con. 
trad, exift equally in the cafe of their perfonal re^ 
prefentatives,” 


5 34 . A tenant 



Title IX. Efiate at WHl, ^c. Ch i. § 34^36. 

S 34. A tenant at will, or from year to year, hav- t M, vfth* 
ing acquired the polTefiion by the confent of the owner, 
there is a privity of eftate between them.J 

S 35. Tenant from year to year, is entitled to half HaJfayeir'i 
a year’s notice to quit, ending at the expiration of the ^c^ffary 
year, 

§ 36. An agreement, dated in OHober 1769, was Doev. 
made, to let a farm to the defendant, to hold the arable ^*Bir(^"Rep 
ground from the 13th of February then next, the paf- ‘^’ 4 * 
ture ground from the 5th pf Aprils and the meadow 
ground from the 12 th of May^ for fevoi years from 
the faid days ; the tenant to have the privilege of a 
way-going crop. The defendant occupied the farm, 
and continued as tenant after the end of the term. 

In September 1777, the plaintiff gave the defendant • 
a written notice to quit the arable land bn the 13th of 
February next, the pafture on the 3th of Aprils and 
the meadow on the 12th of May, The queftion was, 
whether this notice was fufficient. 

It was contended on the behalf of the defendant, 
that this was not ' a fufficienf notice for any part, the 
whole being one entire tenancy ; and therefore, notice 
to quit ought to have been given on the 13th of Augujiy 
bang fix months previous to the time when the firlt 
part of the term expired. 

But, by Gould, Blackjlone^ and Nares, Jiiftices, 

(abfent De Grey Chief Juftice), the notice was fuffi- 

T'4 dent 



ntu,u.. at mihWt- ck.i. sjg,$r- 

this whole. It w%8 letUeid bf iU judgeii 
tlbout years sigo, tp ^vofd diverfity @f aplnioas, 
and for gener^ convcnienee, that in tenancies from 
year to year, (which thefe kinds of holding over are 
held to be), there muft be fix months notice on either 
fide to (%uit, according to the antient law ; except where 
any fpccial agreement, or the cuftom of particularplaccs, 
intervene. The true conftniftion of this agreement is, 
that it is a holding from Loi// Day to Lady Day., old 
Aile ; the rent being payable at old Michaelmas and 
Lady Day. And though part of the farm is to be en- 
tered upon and quitted at old Candlemas, February 13th, 
and other part not till old May Day, May 1 2th, yet 
that is no more than the cuftom of moft countries would 
have direded, without any fpecial words for that purpofe, 
in a teking from old Lady Day, the 5th of April, viz. 
the arable land lhall be entered upon at Candlemas, to 
prepare it for the Lent corn, and the meadows not till 
May Day, when, in thofe northern countries, they 
are ufually heyned for hay. And if any inconvenience 
could haye happened to the retiring tenant by this 
mode of quitting, it is fulEciently obviated in the prcr 
fent cafe, by the claufe which provides a way-going 
crop fpr the tenant. Whereas great mifcbief might 
happra to the landlord, by requiring a notice to be 
given fo early as the 13th oi Auguji, by^ving room 
' to the tenant to har^s and wear out the land, out of 
the ufual courfe of hylbandry f and particularly, by 
taking a fecoqd crop of hay from tiie meadows. 

5 37. Qne Itight being feiM hi fee of a houfe at 
Salijhmy^ 4c>Qifed ^ to Derhy hy parql, nt la/. per 

dttam 



Title E^te aiWdlt ^e* Ck. i. 5 37. 

a»mtm from Mit^ws^er 1781. On the 2$th Mare^ 
1785, Derby the tenant was ferv^ with a notice to 
quk on the a9th Somber fallowing. 

Lord Mansfield .— When a leafe is detertninable 
** on a certain event, or at a particular period, no 
“ notice to quit is neceflary ; becaufe both parties are 
“ equally apprifed of the determination of the term. 
“ If there be a leafe for a year, and, by confent of 
both parties, the tenant continues in polTefiion after- 
“ wards, the law implies a tacit rraovation of the con- 
“ traft. They are fuppofed to have renewed the old 
“ agreement, which was to hold for a yea/. But then 
“ it is neceflary, for the fake of convenience, that if 
either party fliould be inclined to change his mind, 
“ he fliould give the other half a year's notice before 
“ the expiradon of the next or any following year. 
“ Now this is a notice to quit in the middle of the 
“ year, and therefore not binding, as it is contrary to 
“ the agreement.” 

Buller Juft. — “ It is taken for granted by the counfel 
“ for the plaintilF, that the rule of law, which conftrues 
“ what was formerly a tenancy at will of lands, into 
a tenancy from year to year, does not apply to the 
cafe of houfes ; but there is no ground for that 
diftin^ion : the reafon of it is, that the agreement is 
a letting for a year at an annual rent; then, if the 
** parties confent to go on after that dme, it is a letting 
from year to year. This reafon extends equally to 
^ the prefent cafe : an annual rent is here referred, 
;md, up<m fuch holding, it has been determined, 

that 



*8a Tttk lX. Ejlate at Willy Sffc. ChA. § 37 » 38 . 

that half a year's notice to quit is necdSiry. This doe« 
trine was laid down as early as in the reign of Hen. S. 
“ The moment the year begun, the defendant had a 
“ right to hold to the end of that year ; therefore there 
“ ihould have been half a year’s notice to quit before 
VMt 5atk. “ the end of that term. This gives rife to another 
4*3- / tt objeftion in this cafe, upon the dillinflion between 
“ fix months and half a year. The cafe in the year- 
“ book i;equires half a year’s notice, but here there 
“ is lefs thiin half a year’s notice ; and, therefore, it ia 
“ bad on that ground alfo.” 

Judgment for the defendant, 

A Dlftrtfs S 3 ^* ^ tenant at will, we have feen, 

a*Wai\"r of acceptance of rent, after a notice to quit, 

a Notice to •^^ras not in itfelf a waiver of the notice*’. But, in a 

^Ult. 

Ante, f. 34.' fubfequent cafe, it was held, that a diftrefs for rent, 
Zouch T. upon a tenant from year to year, after notice to quit, 
confidered as a pofitive proof of an intention to 
Rep. 311. waive the notice ; as the taking a diftrefs is an ad not 

6 Term. Rep. jjg qualified, and an exprefs confirmation of the 
tenancy. 
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Seftion i. 

“ TENANT at fufFerance (fays Lord Coke) is he Dcfcriptioa 
that at firft came in by lawful demife, and 
“ after his eftate ended, continueth in polfeflion, and Carter’s Rep. 
“ wrongfully holdeth over.” * ^4* 


Thus where tenant /our auter vie continues in W. 
poffedion after the deceafe of the cejiui que vie, or 
tenant for years holds over his term, they become 
tenants at fufterance. 


So where a perfon makes a leafe at will, and dies, Id,- 
the eftate at will is thereby determined ; and if the 
leftee continues in pofteilion, he is tenant at fuf< 
ferance. 


S 2. Lord Coke fays, that where a man comes to a 1 lull. jji. 
particular eftate by the aft of the party, there, if he * 

holds 





I Tnft. 57 ^. 
f Leon. 143. 


1 lnft.27oi. 


/Half a year’s 
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n. 1. 
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pay Double 
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holds over, he is tenant at fufferance. But where he 
comes to the particular eflate by in law, as if a 
guardian, after the full age of the heir, continues in 
polfeflion^ he is not tenant at fufienmee, but an 
abator. 


§ 3. No man can be tenant at fuffbrance againfl the 
king, for no laches can be imputc(j|^to his majefty in 
not entering j and, therefore, if the king’s tenant holds 
over he will be confidered as an intruder.. 

§ 4. There is no privity of eftate between a tenant 
at fufferance and the owner of the land ; for this tenant 
only holds by the laches of the owner. 

§ 5. It appears, from a cafe ftated by Mr. Buttery 
in his Notes on the firfl: Inilitute, that fix months 
notice to quit muft be given to a tenant at fuf- 
ferance. ^ 

§ 6 * T^aiU at iuiFerance was not liable to pay any 
rent for ^ lands, becaufe it was the folly of the owner 
to fufier him to continue in the poSeffion after the 
determination of the eftate. But now, by the ftatute 
^Gee, 2. c. 28. f. I. it is iotafled, th^, where any 
tenant holds over, after demand madi^ and notice ia 
vritiag given for ddiveiilig the poffelTion, fuch perfons, 
fo holding over, lhall pay double the yearly valne of 
the lands, agsdnll the recovery of which there lhall be 
no relief inequity; 


S 7. A reedver, 
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§ 7. A receiver, s^^oiated by the Court of Chaa* 
eery, is an agent for the landlord, authoiized by this 
ad to give a tenant notice to quit the premifes* 

And a notice in writing to quit is of itfelf a fufficient 
demand. 

$ 8. Thomas Stanley made a leafe to the defendaat, Wilkinfon 
Colley y on the a^th of March 1768, for a year. In ^ 
confequence of a fuit in chancery, Henry Mihen was 
appointed receiver of the rents and profits of the prg- 
mifes, and with liberty to let and fet the fame with the 
approbation of the mafter. Henry Milton fent a notice 
in writing figned by him to the defendant, to quit the 
premifes on the next Lady-day. The defendant did 
not quit the premifes ; and an adion was brought 
againll him t^on the llatute 4 Geo. 2. for recovering 
the double value. 

It was objeded, ift, That this notice was not given 
by the landlord, nor by any agent of his thereunto 
lawfully authorifed : it was given by lUxvMilton alone, 
the receiver under the order of Chancerj^ without 
mentioning the landlord at all. But Mr. Milton had 
no authority to turn out the ^ants ; he was only ap- 
pointed receiver of the rents and profits with liberty 
to let and fet the premifes with the approbation the 
mafter. The order does not empower him to do any 
riling jnore than that : he is not, riierefore, lawfully 
authprifed to give notice for delivering poff^ion. And, 
as this is a penal ad, the order of Chancery can give 
no aififtance towards recovering the penalty, adly, A 
demand was aece&uj as well as notice in writing: 

the 
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the words are, after demand made, and notice in 
“ writing for delivering the poffeflion.” The demand 
is independant of the notice. The declaration indeed 
alleges a demand, but it was not fufiiciently proved. 
There was no demand made previous to the bringing 
of the afition. The only evidence was, § ** That a de- 

mand was made of the polfeiHon of the premifes 
“ after aftual fuing out of the writ” Now, a de- 
mand, fubfequent to the adion, is no demand at all. 
As the notice was, to quit the pofleffion at a fixed 
time, fomebody ought to have attended to recdve it. 

C 

The court, however, were unanimoufly of opinion, ' 
ihat the receiver was agent for the landlord lawfully 
authorifed for this purpofe; and that the notice in 
writing was of itfelf a fufiicient demands They held 
this to, be a remedial law, as the penalty was given to 
the party aggrieved. 

§ 9. A notice to quit, under the ftatute 4 Geo. 2. 
may be given previous to the expiration of the 
leafe. 

§ 10. Lands were leafed from the loth of OSlober 
1763, for eleven years. The perfon entitled to the 
reverfion gave a written notice to the tenant on the 
30th September 1773, to quit the lands at the expiration 
of the term, which was the loth O^ober 1774; and 
again repeated the like notice bn the yth. October 1774, 
or to pay double value. On the i oth October 1 774, the 
reverfioher went on the premifes and demanded poffef- - 
fion, which vras refufed. And again, he turned a fcore of 

lambs 
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lambs on the premifes, which the tenant turned off the 
next day} and held the lands another year. In an 
a&ion for double yearly value, the jury gave a verdift 
for the plaintiff. A motion was made for a new trial j 
becaufe, ift, by the ftatute, notice to quit muft be given 
after, and not before the expiration of the term, adly, 
The leafe did not expire till midnight, and poffeffion 
was demanded in the preceding afternoon. 

De Grey Ch. Juft. — am fatisfied that the notice to^ 
quit may be previous to the expiration of the term. 
It prevents furprife, and is moll for the benefit of both 
landlord and tenant. The only objection to it is, the 
order in which the words ftand in the aft of parlia- 
ment ; which weighs little againft the fenfe and con- 
, venience of tlje other conftruftion. The fecond ob- 
jeftion is, that the notice to quit and demand of pof- 
feftlon are on the loth of Odober, whereas the jcafe 
did not expire till the i ith. At the utmoft, the leafe 
expired and the tenant ought to quit the minute after 
midnight. If fo, the difference is trifling, and not 
to be attended to in a motion for a new trial, which 
ought always to be founded on the true juftice of the 
cafe, which is with the plaintiff, and not on little quirks 
and niceties. 

Gould Juft.— -This is a remedial law, and to be 
liberally conftnied. I think ^the notice to quit ought 
to be before the time, in order to prepare the tenant. 
As to the other point, I incline to think the leafe ex- 
pired on the loth at funfet. 


Blackjlone 



Ejipe at 

Biac^one Juft^Nodce or re<p:Nffi(tioit to ^ tatane 
to quit at the end of his term, impliet that it moil be 
previous. It would be abiurd, becaufe impoffible to* 
be complied with, to require, after the exjaratioh of 
the term, that the tenant ihould quit at die expiration. 

Infra, f. la. The llatutes of 4 2. c. 28. and 1 1 Gee. 2. c. 19. 

being in fart materia ^ ought to have the fame con> 
ftruflion j and where (by the latter) the tenant is to 
be bound by his own notice to quit, that mull be 
clearly previous. As to the fecond point, I doubt, 
that though the rent is demandable at funfet, yet it is 
not due, no^ does the leafe expire till midnight. If fo, 
the notice is a little premature : but this is only the 
fradlion of a fecond ; and the court will not grant a 
new trial on fuch a fnvolous obje^on. 

Cowp. Rep. § 1 1. Although a landlord, after bringing an ejed- 
ment, and after the time laid in the demife, fliould 
agree to accept. the tingle inftead of the double rent, 
to which, by this ftatute, he is entitled ; yet he will 
not be thereby precluded from recovering in the 
ejedment. 

Perroni|tr< § 12. By the ftatute ii Geo. 2. c. 19. f. 18. reciting 

toqdCand inconveniencies had happened to landlords 

after holding whofe tenants have power to determine their leafes by 

over, to pay , , , , , - . . 

jpouble Kent, g^^mg notice to quit, and yet reiuling to denver op 
the pofteftion, when the landlord hath agreed with 
another tenant for the &me, k is enadoi, ftiat if mry 
tenant ihall give imdce of his intention to qmt the pne-^ 
mifes, and Hull not deliyer up the pt^feffion at thq 

time 
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time mentioned in fuch notice, he fliall thenceforth 
pay double the rent which he fhould otherwife have 
paid ; and fuch double rent fliall continue to be paid 
during all the time fuch tenant fliall continue in 
poflelfion. 

§ 13. A parol notice to quit, by a tenant holding A Parol 
from year to year under a parol leafe, is within this StSn'tbc 
fl;atute, and fubjedts the tenant to the payment of Statute, 
double rent. 


§ 14. A tenant, holding under a demi/e bj(|)arol TimmmsT. 
for one year, from April 1760, and fo from 

year to year, gave notice, by parol, that he would quit 3 1607. 

on the 5th 1761, but held over until the loth 
of OSlober. following. Two queftions were made in 
this cafe : ift. Whether the plaintiff was liable to 
pay double rent for not quitting after giving a parol 
notice ? 2dly, Whether, as plaintiff held tinder a 
parol dcmife, as tenant from year to year, this was 
a holding under the ftatute ii Geo. 2. fo as to fub* 
jea the plaintiff to double rent for not quitting after 
notice. 

Lord Mansfield. — Statutes in pari tnateria are to 
be all taken as one fyftem to fupprefs the mlfchief. 

The mifchief is an aft of vexation, and inconvenience, 
and injuftice by the tenantr—after notice given by him* 
felf— -after the landlord has another ready — ^to ftop 
Ihort and fay, ‘^I won’t quit.” This is an univerfal 
fort of holding ; an<|, therefore, this praftice might be 
a very extenflve evib ’ The legiflature, in 4^?^. 2., 

VoL. I. U made 
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made a provifion where the landlord gives notice; 
and afterwards, in ii Geo, 2., this additional pros/ifion, 
in cafe the notice comes from the tenant. The two 
laws are only parts of the fame provifion. This cafe 
is faid to be not within the words, vehcre tenants’ 
have poveer to determine. Why fo ? There are two forts 
of powers, one arifmg by fpccial compaft, which this 
is not, the other by conflruidion of law, as in the pre- 
fent cafe of parol leafcs for a year. But, 2dly, it is 
faid that the notice mull be in writing. ¥7hy ? Does 
the aft fay fo ? No ; but the aft 4 Geo. 2. does. That 
is th^rongefl realbn againll it — It is here purpofely 
omitted — The drawer of this aft could not leave it cut 
by accident, having the otiier aft before him. As to 
the words mentioned and eon^ri/cd ; may not that be 
done in a parol notice ? Certainly it may. I ihsre- 
fore think this is a cafe within the mifehief, the 
preamble and the enacting words of the ftatute 
1 1 Geo. 2. 


Wilmot Juft. — Same opinion. As to the notice 
being in Writing, the different penning of the aft fur- 
nifhes evidence of different intentions. The 4 Geo. 2. 
refpefts, in my opinion, chiefly leafcs for lives or for 
long terms of years; and if the tenant holds over, 
and the landlord gives notice for him in writing to 
quit, he fliall recover not double rent (which would be 
frequently trifling) but double value. There are two 
good reafons why one fhould be in writing, and the 
other not ; ift, If the tenant gives fuch notice as will 
juftify his leaving the fiirm, and does not leave it, that 
is the mifehief which .the aft meant to meet; and 

parol 
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parol notice is fufficient for that, adly. Landlords 
can uf'ually write, and tenants cannot j therefore, the 
landlord’s notice is to be in writing, the tenant’s not. 
This cafe is within the preamble and the enafting 
words ; but had the preamble been confined, I Ihould 
have been for extending the remedy according to the 
enabling words. Thefe tenandes are the moft ufual - 
of any. It has almofl; extinguifhed tenancies at will, 
which was a moft unreafonable and inconvenient 
tenure to both parties. Then came tenancies for a 
year certain, which were better, but ftill inconvenient ; 
to turn out or quit at the end of a year wifliout notice. 
I'his produced the prefent rule, that landlords and 
tenants Ihould mutually give reafonable notice to quit ^ 
and, therefore, if the landlord brings ejedment, it is 
always required that he Ihew he hath given reafonable 
notice. What is reafonable is matter of circumftance. 
I'his brings the prefent cafe within the words of 
the ad. 

They have power to quit and determine upon giving 
reafonable notice. 


Ua 
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Seftion i. 

TT has been (hewn, that where a confiderable traO: Origin of 
of land was granted to a perfon of rank, to hold 

Vide Tit. 

by a feudal tenure, the grantee ufuallyreferved a part f. 5. 
for the maintenance of himfelf and his family, which 
was called dmefne land ; and granted the freehold 
of the remainder to his retainers, to be held of him, 
by military or other free fervices, and this was called a 
feignory^ lordjhipy or manor. 


§ 2. The demefne land was cultivated by the lord’s 
villeins, who were in a condition of downright fer- 
vitude, and obliged to perform whatever fervice was 
commanded them by their lord. They were, however. Black. Tra. 
allowed to occupy fome fmall part of thofe demefnes 
to enable them to provide for their own fubfiftence. 

The tenure by which they held fuch lands, was that of 
pure villenage ; the fervices were bafe and uncertain j 
and, as they might be difpolTeired at any time, they were 
faid to hold at the mere will of the lordl 


§ 3. The acquiefcence of lords of manors to their 
villeins holding their lands is long as they performed 
their fervices, and in permitting their children to fuc- 
ceed to them, advanced the pretenlions of the villeins, 
in oppofition to the abfolute rights of the lords, fo 
as to give them a kind of prefcriptive or cullomary 
right to their poffeffions ; which, in courfe of time, 
was taken notice of by the courts of juftice, and, under 

XJ 3 their 
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their fanftion, became at length a part of the com- 
mon law. 

Lit. f.75. § 4. As tenants of this fort had no other title to 

their eftate but thefe cuftoms, and admiffions in pur- 
fuance of them, entered on the rolls of the lord’s cuf- 
tomary court, or the copies of fuch entries witnefled 
by the fteward, they were called tenants by copy of 
court rolli and their tenure itfelf a copyhold^ or cuf 
tomary ejlate. 

% 5. The firft mention of tenant by copy of court 
roll is in the latter end of the reign of Edw. 3. But 
it is not defcribed in the book of old tenures, nor does 
any difcuffion appear upon this title in that reign. 

f. 73. § 6. ** Tenant by copy of court roll (Yays Littleton') 

“ is, as if a man be feifed of a manor, within which 
“ manor there is a cuftom, which hath been made time 
“ out of mind of man, that certain tenants within the 

fame manor have ufed to have lands and tenements 

to hold to them and their heirs in fee-limple, or fee 
* ' 

“ tail, 'or for term of life, Ssfc. at the will of the lord, 
“ according to the cuftom of the fame manor.” 

§ 7. When the ftatute 1 2 Cha. a. f. 24. abolilhed 
tenures by knights fervice, and reduced them to free 
and common focage, it was provided, by the 7th feftion, 
that it Ihould not alter or change any tenure by copy of 
court roll, or any fer\’ices incident thereunto. 


§ 8. A copyhold 
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§ 8. A copyhold eftate may therefore be defcribed 
to be a part of the deinefnes of a manor, held at the 
will of till lord, according to the cuftom of the manor ; 
by a grant from the lord, and an admittance of the te- 
nant, entered on the rolls of the manor court. 

§ 9. In fome manors, copyholders are called tenants 
per le verge ; becaufe, when their lands w'ere to be 
furrendered, the tenant ufe to have a little verge or 
rod in Iiis hand, which he delivered to the fteward, 
■who delivered it to the furrenderee, in the name of 
feifin. 

§ 10. There Is another fpecies of copyhold tenure, 
which was formerly czWe-A privUcgcd villenage or villein 
focage : of the origin of which BraSlon gives the follow- 
ing account? — “ There were, at the time of the con- 
“ quell, certain freemen who held their refpeclive 
“ tenements freely, by free fer vices or by free cuftoms; 
“ and, being firll ejetiled by the hjind of power, they 
“ afterwards returned and took their own tenements 
“ againj to be held in villenage, doing therefore fer- 
“ vices that were bafe and fervile, but certain, and 
“ expreffed by name. Thefe are called aferiptitious to 
“ the foil, and yet are freemen, though they perform 
“ villein fervices; fince they perform them, not in 
« refped of their perfons, but in refped of their 

tenures.” 

§ II. Tenants of this kind hold by copy of coyrt 
roll, as well as mere copyholders ; their admittance, 

U 4 however. 
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however, is. not at the will of the lord, but according 
to the cuftom of the manor ; from whence they are 
called Free Copyholders,, or Cujiomary Freeholders. 

§ 12. The great difference between copyholds and 
cuftomary freeholds, which pafs by furrender, is, that 
the copyholder is in by the demife of the lord ; but, 
in the cafe of a cuftomary freehold, the lord is only 
an inftrument ; and that, in pleading a title to a copy- 
hold eftate, it is fufHcient to Ihew a grant from the 
lord. But in cuftomary freeholds, the eftate of the 
furrenderor muft be fhewn, as that the furrendcror was 
feifed in fee*, and furrendered to the lord, and he 
granted, &c, 

S 13. Moft of the manors in which this kind of 
tenure is to be found, are manors of anefent demefne, 
antiquum dominicum regis ; that is, thofe manors which 
(though now granted out to private fubjedts), were 
aftually in the hands of the Crown, in the reign of 
Edward the Confeflbr, and at the Conqueft, and fb 
appear to have been by domefday book, 

§ 14. Whatever may pafs by deed without furren- 
der, though it be required that the deed be inrolled in 
the lord’s court, can be no copyhold ; and whatever 
may pafs by furrender in the lord’s court, according to 
the cuftom of the manor, but not according to the will 
of the lord, is not a mere copyhold, but a cufto mar y 
freehold. 


S 15* 
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§ 15. In Lord Hale's notes on the firft Infiitute^ 
publilhed by Mr. Hargrave, 58 a. n. 1., is the fol- 
lowing obfervation : “ Hota, thefe words ad^ volunta- 
“ tern domini, are material to exprefs copyhold ; for, 
if thefe words be omitted in pleading, it fhall be in- 
tended that the eftate is a cuftomary freehold.” 

§ 1 5 . Sir William Blackjlone, in his coniiderations 
on copyholders, concludes with obferving, that, how- 
ever the lawyers may, at times, have denominated, 
thefe tenures a bafe fpecies of freehold, in contradif- 
tinftion to mere copyholds, y^t the law, in the main, 
regards them as bein^ properly copyholcf, and not 
freehold tenures ; elfe they would not have fubfifted 
to this day : for they muft otherwife have been involved 
in the general fate of the reft of our antient tenures, 
when, by the ftatute 1 2 Cha. 2. c. 24., they were all 
aboliihed and reduced to free and common focage, 
except only tenures in frankalmoign, and tenures by . 
copy of court roll, 

§ 17. The tenure of copyhold was originally deemed Copj holders 
to be fo precarious, that an opinion was held, even fo intereiL^*' 
late as the reign of Edward 4., that, if the lord ihould Lit. f. 77. 
ouft his copyholder, he had no other remedy but to 
fue the lord by petition. It was, however, laid down 
by Sir Robert Danby, Chief Juftice of the Common 
Pleas, in 7 Edw. 4., and afterwards by Sir Thomas 
Bryan, his fucceflbr, that a copyholder, bbferving the 
cuftoms of the manor, and performing his fervices, . 

Ihould, if put out by his lord, have an adion of tref- 

pafs againll him. A doi^rine which has been long 1 19ft. 60 h. 

fince 
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fince eftabliflied j for, as Lord Coke fays, “ Albeit he 
“ is tenens ad voluntatem dotmni\ yet it is fecundum con- 
“ fuetudinevi manerii'* 


§ 18. Copyhold eftates are, however, ftill faid to 
be held at the will of the lord ; and this pofition is fo 
far true, that the freehold of all lands which are held 
by copy of court roll, is vefted in the lord ; and the 
tenant’s eftate is not fo great as an eftate for years. 

, The will of the lord is not, however, now arbitrary, 
as it originally was, but miifl be conformable to the 
cuftoms of the manor; and therefore a copyholder 
bit. f. 82. may, as far as the cuftom warrants, have any of the 
eftates or quantities of intereft, which may be had in 
other lands. 

§ 19. Copyhold eftates are, in general, granted to 
a man and his heirs, or the heirs of his body. But 
there are many manors, particularly in the northern 
parts of the kingdom, where the cuftom is, to grant 
copyholds for one, two, or three lives fuccejjive : and, 
in fome of thofe manors, the cuftom gives the copy- 
holder a right to a renewal of the grant, upon the fal- 
ling of the lives. 


Grafton r. 
Horton, 

2 Bro. Pari. 
Ca. 284. 
Abergavenny 
V. Thomas, 

3 Anftr. R, 
668 . 

Wharton 

V. Kiifcg. 

3 Anilr. R, 
659. 


§ 20. A cuftomi that the heir of a copyholder for 
lives is entitled to have a new copy, on payment of a 
reafonable fine, is void, on account of. the difficulty of 
afcertainihg the quantum of fuch a fine. But a cuf- 
tom, that the heir lhall have a new copy, upon pay- 
ment of a fine certain, is good. The only proof 
can be given of fuch a cuftom, is, the fadl of renewals 

having 
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having taken place according to fome certain ftandard, 
that is upon a fine certain. , 

§ 21. There are four circumftances neceffary to the 
exiftence of a copyhold eftate : ift, A manor; 2d, A 
court ; 3d, The lands muft be parcel of, and fituated 
within the manor of which they are held ; 4th, The 
lands muft have been demifed, or demifable, by copy 
of court roll, from time immemorial. 

§ 22. With refpeft to a manor, it is eflentially ne- 
ceffary ; for a copyhold eftate ds part of the demefnes 
of a manor, and held o£ the lord of fuch manor ; fo 
that, without a manor, there can be no copyhold. 


§ 23. A manor may be fubdivided, and the fubdi- 
vifions may feparately retain manerial rights. Thus, 
if a partition be made of a manor between two copar- 
ceners, and each has parcel of the demefnes and parcel 
of the fervices, as each of them is in by act of law, each 
of them has a manor. But, if a perfon having a ma- 
nor, grants part of the demefnes, and part of .the fer-‘ 
vices to another, the grantee fliall not have a manor. 


§ 24. In confequence of this do^rine, it has been 
held, that a tenant in dower of a third part of a manor, 
has a manor, and may hold courts, and grant copy- 
holds. 


§ 25. Although the demefnes of a manor ftiould be 
fevered from the fervices, or the fervices extinft, by 

which 
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which the manor is, ftriftly fpeaking, deftroyed ; yet 
it will continue to be a manor, fo far as is neceflary to 
fupport the copyhold eftates which are held of it. 

§ ,26. As to a court, it is equally neceffary, the 
tenant having • no other evidence of his title but the 
rolls of that court. There are, however, two kinds 
of courts incident to a manor ; a court baron, or free- 
holders court, and a cuftomary court, which only 
relates to the cuftomary tenants or copyholders; in 
which, the lord or his fteward is judge. And although 
there fhoujd be no freeholders in the manor, by which 
the court baron, and even the- manor itfelf, is, in fome 
refpe£ts, loft, yet there ftill may be a cuftomary court. 
For as thefe two courts are diftind from one another, 
in every refpeQ:, the want of freeholders ought not to 
prevent the lord from holding a cuftomary court for 
his copyholders. 

§ 27. It was refolved, hi 30 £//z., that, when the 
lord of a manor having many antient copyholds in one 
town, grants the inheritance of all the copyholds to 
another, the grantee may hold a court for the copy- 
hold tenements : for, although it is not a manor in 
law, becaufe it wa^ts free tenants, yet, as to the copy- 
hold tenants, the grantee has fuch a manor, that he 
may hold a court to make admittances and grants of 
the copyhold tenements, 

5 28. It was refolved, in 37 jE/ts:. that where the 
lord of a manor demifed all his lands, granted by copy, 

to 
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to another for 2000 years, fuch leffee might hold a 
court for the copyholds. 

§ 20. If a woman be endowed of feveral copyhold ^*7 Kay, 

" Cro. £liz* 

tenements, fhe may hold a court and grant copies, 661. 
though the fervices of any of the freeholders were not 
allotted to her, but only the demefnes and the copy- 
hold tenements ; for though flie having, no fervices, 
cannot hold a court baron, yet fhe may have a fpecial 
court for this purpofe, and it is good enough. 

§ 30. A grant of the freehold of one copyhold will Murrell v. 
not enable the granted to hold a cuftomary court. 4 Rep’ 2^ 
The copyhold will not, however, be totally deftroyed 
by this grant : but the copyholder will be excufed from 
all thofc fervice<s that arife by reafon of the cuftomary 
court. 

§ 31. Lord Coke fays, that the court baron muft be 1 jnft. 
held on fome part of the manor. But it is faid that a 
court for admitting copyholders, where no pleas are 1 Leon. 289. 
holden, may be held out of the precinft? of the 
manor. 

§ 32. Tenant by copy has an iatereft in the court nMod. m. 
rolls, as well as the lord ; becaufe they are the only 
mddence of his title, and the lord cannot deny him a 
light or copy of a court roll, to make fuch ufe of it 
as the tenant may think proper. If he does, an at- 
tachment will lie againft him. 


S 33- The 
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Title X. Copyhold. Ch. i. § 33— 35* 

§ 33. The third circuinftance neceffary to the exift- 
cnce of a copyhold, is, that the land be parcel of the 
manor whereof it is held. It is not, however, abfo- 
lutely neceffary, that the lands Ihould continue to be 
parcel of the manor, as it has been ftated, that where 
a lord granted the^ inheritance of all his copyholds, 
whereby the lands were fevered from the manor, yet 
the copyhold ftill fubfifted. 

§ 34. The fourth circumftance neceffary to the ex- 
iftence of a copyhold elhite, is, that the lands have 
been derailed, or demifable by copy of court roll, for 
time immemorial. For this tenure derives its whole 
force from cuftom, fo that no new copyhold can be 
created at this day : that is, no land can be granted 
now as copyhold, which was not granted or grantable 
as copyhold before. 

§ 35. Upon iffue, whether the lord of a manor had 
granted certain lands by copy of court roll, according 
to the cuftom of the manor j it was given in evidence, 
that within the faid manor were divers cuftomary lands, 
and that the lord now, of late, at his court, had granted 
the lands in queftion by copy, but they had never been 
granted by copy before. The court held, that the 
jury were bound to find dominus non concejfitt for not- 
withftanding that de fa&o, dominns concejjit per copianiy 
yet non concejjit fecundum confnetudinem manerii^ &c. 
For the £ud land was not cuftomary, nor was it de* 
mifable, as the cuftom had not taken hold of it. 


§ 36. Though 
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§ 36. Though lands fhould appear to have been 
granted by copy of court roll for fixty years, yet, if 
there has been an interruption in that mode of granting 
them, they will not be deemed copyholds. 

§ 37. The Bifliop of Norwich being feifed of the Taverner and 
manor of N. jure ecclejta, in 10 Hen. 8., granted par- 
cel of the demefnes of the faid manor to one T. and 3 ‘ 3 J- 

his heirs, by copy. Thefe lands had never been granted 
by copy before j but were held in this manner until 
23 Hen. 8., when T. committed a forfeiture, and the 
bifliop feifed the land, but regranted it to hiiji immedi- 
ately by copy, by which dt was again held until 8 Eliz. 

The court determined, that 50 years continuance was 
requifite to faftcn a cuftomary condition upon the land 
againft the lord ; and though the original commencement 
of the grant by copy was in 1 1 Hen. 8., from which, 
to 8 £//s., was more than 60 years, yet that the feizure 
for a forfeiture, which happened §3 Hen. 8., interrupted 
the continuance of the time which might by law have 
perfeded the cuftomary intereft ; fo that the com- 
mencement of the copyhold was to be reckoned from 
23 Hen. 8., which not being fufficient time to make 
good a cuftom, the lord might epter on the copyholder 
as upon his tenant at will. 

§ 38. Where lands which have, for tithe immemo- i inft. 58^. 
rial, been demifed by copy, come to the lord by for- 
feiture or efeheat, they may again be granted out by 
copy, although the lord ftiould keep them in his hands 
for many years j for they were always demifable. 


§ 39- It 
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§ 39. It was refolved, in 41 £//z., that where a 
copyholder of the queen’s manor was attainted of 
felony, by which his copyhold efcffeated, the queen’s 
ftcward of the manor might grant it out as copyhold 
ex officiOi without any warrant. 

§ 40. If a copyholder furrenders his copyhold into 
the lord’s hands, merely to the ufe of the lord, Cal- 
thorpe doubts whether the lord may grant this land 
again by copy, as he may where it comes to him by 
forfeiture or efcheat. Becaufe it becomes parcel of 
the demefnes by his own acceptance. And it feems 
doubtful, whether the. lord of *a manor can grant the 
wafte by copy. 

§ 41. But where lands which were formerly de- 
mifed by copy, are granted out by the perfon entitled 
to the inheritance for any eftatc of freehold, or for 
years, -this will dellroy the cuftom of demifing them by 
copy ; becaufe, while the lands were granted for life, 
or years, they were neither demifed nor demifable by 
copy. So, if the lord makes a feoffment in fee thereof 
upon condition, and afterwards enters for the condition 
broken, the lands can never be regranted by copy. 

§ 42. If copyholds forfeited or efcheated to the 
lord, are extended upon a ftatute or recognizance, 
acknowledged by the lord, or if they are affigned to 
the lord’s wife for her dower, although thefe impedi- 
ments are by ads of law, yet, as the cuftom of de- 
mifing is interrupted by a lawful ad, the lands can 
never after be granted by copy, 

§ 43, "Where 
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S 43. Where copyhold lands which have &llen in 
to the lord are leafed together with the manor, this 
will not deftroy the cuftom of granting thofe lands 
again by copy. 


§ 44. It was held by the Court of King’s Bench, Lte 
on a trial at bar, 14 Car. i., that if a copyholder in Cro!&n 
fee furrenders to the lord of the manor his copyhold 
eftate, and the lord makes a leafe for years of the 
manor, and of the faid copyhold, by the name of his 
tenement called H., that it was not a deter minati on 
of the copyhold : becaufe, * when the lord let the 
manor, it was includecf as a parcel of the manor. But 
if the lord, though he had been but dominus pro tempore, 
had made a leafe for years of the copyhold, by itfelf, 
that had deftroyed the copyhold j for it was then dur- 
ing that time fevered from the manor, and fo could 
never afterwards be demifable by copy. But the 
manor being demifed, includes the copyhold as parcel 
of the manor j and the naming of the copyhold is 
furplufage; and it remains always as parcel of the 
manor, and demifable by copy as it was befose. 

S 45. No perfon can deftroy the cuftom of grantmg 1 inft. 58 
land by copy, unlefs he is entitled to the fee-fimple of ^ 

the manor. Thus, if a perfon who is only tenant in Kalhjr.Cio. 
tail, or for life, of a manor, makes a leafe for years 
of a copyhold, which has efcheated, though quoad 
himfelf the cuftom of demifing is thereby deftroyed ; 
yet quoad the iffue in tail, or the reverlioner, the cuf- 
tom is not deftroyed. So it is in the cafe of a huiband 
feifed in right of his wife. 

Von, 
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§ 46. A tortious interruption of the eftate, as if 
the lord is dilTeifed, and the difleifor dies feifed } 
or, if the land is recovered agaihft the lord, by.falfe 
verdift, or erroneous judgment, will not deftroy the 
cuftom of demifing by copy ; although, in thefe cafes, 
the land was not demifed or demifable during the 
interruption. 

§ 47. It was refolved, in a modern cafe, that copy- 
hold land muft be ftated, or found or pleaded, to 
have been demifed, or demifable, by copy of court 
roll, for time out of mmd, otherwife a court cannot 
adjudge it to be copyhold. 

§ 48. King Charles i. granted to Edward Titehjield 
and others, and their heirs, the manors of DuJJield and 
Belper, with all their rights, &c. except the forefts, 
chafes, and parks, &c. There were feveral copyhold 
eftates held of this manor; and the copyholders had 
rights of common on thefe waftes. It was agreed be- 
tween the crown and thefe copyholders, that the crown 
ihould hhvc one-third of thefe waftes in feveralty, and 
the commoners fhould have the other two-thirds ; in 
confequence of which, the foil of two-thirds was granted 
by the crown to certain perfons and their heirs, for 
the ufe and benefit of the commoners and their heirs 
and afllgris in fee farm and free focage. It was re- 
folved, that by the original grant, the waftes were 
fevered ircni the manor ; and that, in confequence of 
the grant to truftefss in truft for the commoners, thefe 
waftes became freehold. : 


5 49* With 
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§ 40. With refpeft to th«i things which may be 
granted by copy of court roll, they muft be parcel of by^opy! 
the manors arid lie in tenure ; or elfe be appendant to * 58 ^* 

fomething that does lie in tenure* 

§ 50. IlnderWood growing upon a part of the ffia- Hoe v. 
ftor, may be granted by copy, becaufe it is a thing of 
perpetuity, to which cuftom may extend ; for after 
every felling, the underwood grows again. So herb- 
age, or any profit of a parcel of the manor, may be 
granted by copy* 

§ 51. It is faid by Lord Coke^ that a cullomary iinft.58^. 
hianor may be granted by copy. And Lord Chief ”*** 

Baron G/ 7 fert fays, that the grantee may grant copy^ Ten. a 15. 
holds, but it liluft be of fuch things as have been 
ufually demifed by him ; for it feems he cannot grant 
>all his demefnes without they have been Ufually de* 
mifed. 

§ 52. It is faid in RoW^ Ah. 498., that tythes may Sands v. 
be granted by copy of court roll, for they may be 
parcel of a manor. 

In Crokeh report of this cafe, Popham is faid to have CrotEIi*. 
been of opinion that they were not grantable by copy, 
becaufe a manor and tythes are of feveral natures, and 
fo impoffible, that that which is not parcel of the 
manor, can be demifed according to the cuftom of the 
manor* But Gawdy doubted, and conceived, it had Vide Co. Cop. 
been well enough if it had been fo ufed time out (ft" cilb. T«n. 
inind- ' 33 '- 
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S S3‘ With rcfpeQ: to the quantity of intereft which 
a copyholder may have in his eftate, it has been^ted, 
that copyholds may be granted in fee-iimple.; and, 
confequcntly, any Icfler eftates may be granted to be 
held by this tenure. 

S 54. Lord Coie fays, that if a copyhold be granted 
to a perfon for the life of another, and the grantee 
,dies, living e^/lui qui vky a ftranger may enter as a 
general occupant. It has, however, been laid down 
by Lord Ho//, that there cannot be an occupant of a 
copyhold, Ijecaufe of the prejudice it might be to the 
lord ; and, therefore, if a copyholder holding for the 
life of another die, the lord lhall enter j but there may 
be a fpecial occupant of a copyhold. 

f 

S 55. As eftates held by copy of court roll, owe 
.their exiftence to immemorial cuftom and ufage, fo 
the rules by which they are governed, derive their 
effeft from the fame fource. Hence Lord Coke ob- 
ferves, that what a copyholder may or ought to do, or 
not do, the cuftom of the manor muft direft : for 
cmfvetudo manerii ejl obfervanda. And many of thofc 
cuftoms are materially difierent from the rules of the 
common 1^. 

S 56. Copyhold cuftoms differ from thofe which 
relate to freeholds, in this drcumftance, that cuftoms 
relating to frediolds mull: be at leaft fb general as to 
extend throughotlt a county, and oumot prevail in a 
pardcular place only: udieieas, a cuftom relating to 
8 copy- 
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copyholds is good in a pardcolar place \ for de 
minimis' non curat lex ; and the law is not altered 
thereby. 

§ 57. Lord Coke has laid it down, that there are' 4 Leon. 241. 
two pillars of cuftom; one the common uhige, the 
other, that it be time out of mind ; and therefore, 
the perfon who maintains a cuftom, muft ihew prece* 
dents in the court rolls to prove the ufage ; and that, 
without fuch proof, and that it had been put in life, 

(although it had been deemed and reputed to have 
been the true cuftom), yet a. court could not give cre- 
dit to the proof by witneffes. 

§ 58. There are two forts of copyhold Cuftoms i 9 Rep. 75 h. 
Firll, General cuftoms, which extend to all manors in ‘ 
which there ale copyholders, and are warranted by the 
common law, of which the courts take notice: Se- 
condly, Particular cuftoms prevailing only in fome 
manors, which muft be fpecially pleaded. 

5 59. Particular cuftoms are conftrued ftridly, and, 
where they are contrary to reafon, morality, or juftice, 
or where they are not capable of being reduced to a 
certainty, the courts of law wll pay no attention to 
them. It fhould, however, be obferved, that the un- 
reafonablenefs of a cuftom is not altogether to be de- 
duced from the rules and maxims of the common law, 
for there is no particular cuftom that does not, in fome 
refpeds, contradift the common law. 

X5 $60. Evidence 
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Tjt/il! X. Copyhold. Cb. i. § 60—64, 

§ 60. £vi4ence of cuftoms in a neighbouring manor, 
ihall not, in general, be admitted to Ihew the cuftom 
of another manor ; becayfe every manor is governed 
by its pwn cuftoms, 

§ 61. Copyhold eftates being derived from the 
tenure in villenage, were not originally within the 
jurifdiftion of the king’s courts at Wejlmhifler fo 
that copyholders muft implead, and be impleaded, 
in the land’s cuftomary court, by plaint or bill to 
the lord. 

§ 63, Frbe copyholders are alfo incapable of fuing 
or being fued in the ufual real aftions. But they have 
a peculiar method of procefs, called a Writ of Right 
Qlofe. 

§ 63. If, therefore, a copyholder be oufted by a 
itranger, he cannot implead him by the king’s 
writ ; but muft proceed by plaint in the lord’s 
court, and ihall make proteftation to profecute thp 
fuit in the nature of an aflife of novel diffeifin, or 
in the nature of any other writ, as his caufe .fhaft , 
require, 

S 64. If a copyholder be oufted by the lord, he cam 
■not maint^ an aftife at the common law, becaufe he 
has no freehold } but he may have an a^on of tref- 
pafs againft him ; ibr it is againft reafon that the lord 
ihould be judge where he is a party, 


S 65. Where 
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§ 65. Where a copyholder makes a leafe warranted 
by the cuftom, and his leffee is ejefted, he (hall not 
fue in the lord's court by plaint, but may bring an 
ejedment at common law ; for he does not demand 
^ cuftomary eftate, but an eftate warranted by the 
rules of the conmion law. 

§ 66. The Court of Chancery has aflumed a jurif- 
diclion over copyholds, upon the principle, that equity 
will not fulFer a right to be without a remedy; 
and, therefore, if an erroneous judgment be given 
in a copyhold court, in a .formedon, or any other 
kind of aftion, a bill pay be exhibited in chancery for 
its reverfal. 

§ 67. A court of equity will alfo compel the lord of 
a manor to a^^mit a copyholder, and to hold a court 
for that purpofe. For, as an aflion on the cafe will 
not lie againft the lord, there is no other remedy. 

5 68. The Court of Chancery alfo exercifes a jurif- 
di£kion over copyholds, in moderating the rigour of 
cuftoms, and relieving againft excellive fines and un- 
reafonable forfeitures ; of which, an account will be 
given in the fubfequent chapters. 

§ 69. Where a doubt arifes refpe£Hng the cuftoms 
of a manor, the Court of Chancery will direft an iffue 
to try what the cuftoms of the manor really are. But 
the court is not bound to fend a cuftom to be tried, 
which, prima facie, is void at law. 
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9 70. The Court of Chancery \nll grant a commif- 
. fion to examine Mritnefies for the purpole of afcertaining 
the cuftoms of a manor, and alfo, to fet out the boun* 
daries of copyhold eilates, where they are intermixed 
with freeholds. 
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CHAP. n. 

Of C9pyhold Grants* 

f I. Nature rf CepyWld Grants^ 17. To •whom Grants <^-Copy* 
Nec^ty of Admittance. holds may be made. 

4. All Lords of a Manor may i8. The Cujloms of the Manor 
make Grants. * mu/l he mtrfued. 

11. Prodded they have a lavo^ 26. Copyhold Grants take place 
ful EJlate. of many other Efiates. 

13. A Steward may make Grants. 


Sedion 


JT has been fliown, that copyhold eftates are derived l^aturc of 
from a voluntary grant by the lord to the copy- Grants!**^ 
holder, to hold to him and his heirs, or for any other 
ellate, at the will of the lord, according to the cuilom 
of the manor, under the ufual fervices and i;etums. 


§ 2 . Grants of this kind are ItiU made by lords 
manors, of lands parcel of the' manor, and which have 
been demifed or demifable by copy, whenever fudi 
lands frU into the polTeffion of the lord by efchea4 
forfeiture, or any other determination of a formq: 
grant. 


S 3. Where a grant of this kind is made, the grantee 
muft be admitted to the copyhold in the lord’s cour^ 

?|ttd 


Necefiityof 

Adnutusce. 
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and the ^mittance entered on the rolls of the cu{l:om« 
ary court. For the title of the grantee depends merely 
upon the entry made in the court rolls. 


All Lords of 
Manorsmay 
make Grants. 


Co.Cop.f.34. 

4 Rep. 23^. 

5 03 b . 

Gilb. Ten. 
196. 


Caltb.Rcad. 
48, 49. 


§ 4. Every lord of a manor who is in poffeflion, 
and has a lawful eftate in the manor, may make vo> 
luntary grants of copyholds ; which will bind the fuc- 
ceeding lords. If, therefore, a lord of a manor labours 
under any perfpnal difabilities, fuch as idiocy or lunacy, 
or, if he has only an eftate for life, or for years, he 
may, notwithftanding, make copyhold grants ; pro- 
vided fuch grants are warranted by the cuftom of the 
manor. The lord muft, however, be in pofleffion at 
the time of the grant, for, although he has good right 
and title, yet if he is not in poffeflion of the manor, 
it will not ferve. And, on the other fide, if he be in 
poffeflion of the manor, though he haVe neither right 
or title thereto, yet in many cafes the grant of a copy- 
hold is good, as dominus de faSlOt fed non de jure. 


Gflb. Ten. § 5. The principle upon which this doflrine is 
founded, is, tliat copyholders were originally mere 
tenants at will ; and fo, though the lord pro tempore^ 
had only a particular eftate, yet he might grant copy- 
holds, as it could be no prejudice, but rather an ad- 
vantage to the fucceeding lord, in refped to the reats 
and fervipcs which were referved on fuch grants. Be- 
fides, the fucceeding lord might turn out the copy- 
holder at hiis pleafure ; and when the law was fo al- 
tered that the copyholder acquired a permanent intereft 
in his eftate, it was ftill held, that the lord pro tempore 
might grant copyholds in fee, &ough Im had but a 

particular 
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particular eftate ; and it is the cuftom which ftill war- 
rants and fupports copyhold grants. For where the 
lord has only a particular eftate, the copyhold grant 
cannot be derived out of fuch eftate, for, in that cafe, 
it muft determine with the lord’s eftate : fo that it is 
from the cuftom that the eftate is derived ; and the 
lord is only the inftrument of the cuftom to convey. 

§ 6. A bilhop may make copyhold grants which will 4 R«p. 21 h. 
bind his fucceflbrs ; and where the temporalities of a 
bifliop come into the king’s hands, he will be bound 
by fuch grants. 

§ 7. A lord of a manor, who is only tenant for life, 
or for any other particular eftate, may grant copy- 
holds in reverfion, though they be not executed in the 
life of the grantor. This pofition was doubted by lord 
Cokcy but is fupported by Lord Chief Baron Gilbert. 

§ 8. Tenant in dower, to whom a manor is afligned. Gay v. Kay, 
may make grants of copyholds, not only in poffeffion, 
but alfo in reverfion, if the cuftom of the manor war- 499. 
rants them, 

§ 9. If a guardian in focage grants a copyhold in Shopland 
reverfion, according to the cuftom of the manor, this ’ 

fliall be a good grant, and bind the lord, though it Godb. i. 
ihould not fall into poftefUon during the nonage of 
the ward. 

§ to. If a lord of a manor devifes by his will in i inft. 58 i. 
^^writing that his executor fhall grant copyholds, accord- 
ing 


Carew’s cafe, 
Moo. 147. 


Gilb. Ten. 
295, 
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Provided 
they have 
a lawful 
Eftatc. 

I Inft. 5S h. 

^Rep. 24 


Roub V. 

A It vis, 

I Leon. 45. 


A Steward 
may make 
Grants. 

Co. jCop. 

{• 45 .* 

4 Rep. 30 a. 
Gilb. Ten. 
221. 316. 

Harris v. 
Jays, Cro. 
Kli2« 699.« 
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ing to the cuftom, for payment of his debts, and dies 9 
the «executor, though he has no eftate in the manor, 
may make grants accordingly. 

§ n. Tlicre is, however, one exception to this rule : 
For perfons not having a lawful eftate or intereft in a 
manor, cannot make copyhold grants. Thus it is fettled, 
that tenants at fufferance, diffeifors, abators, or intruders, 
cannot bind the lawful owners of a manor, by their 
grants of copyholds. 

§ 12. If A. be tenant of a manor, for the life of 
another, and the cejiut que vie dies, and afterwards A, 
makes a copyhold grant ; fuch grant will not bind the 
l.eflbr : for, upon the death of the cejlui que vie^ A. 
became tenant at fufferMice, and had no lawftil mtereft 
in the manor. 

§ 13. A fteward of a manor, properly appointed, 
may make copyhold grants j for he reprefents the 
lord to all intents and purpofes. And the lord of a 
manor nuy appoint a perfon to be his fteward by word 
only, which will endure until he is difeharged. 

§ 14. In the cafe of the king, a steward cannot be 
appointed by word only j but it muft be by patent. 
A fteward appointed by the king’s auditor,no hold a 
court, pro hoc vice, cannot make a voluntary grant of 
copyholds } becaufe fuch an auditor has no authority to 
appoint ftewards. , 


S i^. A fteward, 
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§ 15. A fteward, appointed by a private peribn, 
may make voluntary grants of copyholds, notwUh- 
ftanding any fubfequent difability of the lord who, ap- 
pointed him. 

■■ 

§ 16. R. B. feifed of a manor for life, in which Blewit'sc«fe, 
there were many copyholds, granted the ftewardfliip 
thereof by deed to W. S. for life. R. B. was after- 
wards found a lunatlck, and committed to E. C. and 
others. It was refolved by Hobart and Tanfield^ that 
the committees could not grant any copyholds, as 
they had no eftate in the manor ; but the lunatick, 
by his fteward, migfit grant copyholds according to 
the cuftom. 

It was, however, ordered, that the fteward fhould 
grant none without the privity of the committees, nor 
before the court was acqurinted therewith, and gave 
warrant for the granting thereof. But this was by 
way of caution, the grant of the fteward being good 
in law. 

§ 17. Whoever is capable, either by himfelf or an- To whom 
other, to perform the fervices of a copyholder, may CopyhohL 

take a grant of copyholds. Thus, an infant may be ““y nade. 

^ ' Calth R 

a copyholder, for his guardian may do the fervices. 51, ji. * 

So a married woman, and her hulband ihall do the 

fervices. But a lunatic or idiot cannot be a copy- 

holder, becaufe they cannot do the fervices, nor depute 

another perfon. 


$ 18. In 
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198. 


Ten. 199. 


Title's.. Copyhold. Ch.n. § 18*^20* 

§ 18. In all voluntary grants of copyholds the 
cuftoms of the manor mull be purfued ; and Lord' 
Coke obferves, that although it is in the lord’s power 
to keep the lands in his own hands, or to difpofe of 
(hem at his pleafure, and, to that intent, he may be 
reputed an abfolute owner ; yet, becaufe in difpofing 
of them he is bound to obferv^e the cuftom precifely 
in every point, and can neither in eftate or tenure 
bring in any alteration, the law accounts him cuftom’s 
inftrument. 

§ 19. Lord Chief Baron Gilbert obferves, on the 
above palTage, that the reafon oflt feems to be, becaufe 
there is nothing but cuftom to warrant the grant by copy, 
which ought therefore to be ftriftly purfued, as to the 
eftates, cuftoms, fervices, and tenures ; pr elfe it is not 
the eftate that was demifed before. But yet if there 
be a copyholder in fee, it feems the lord may releafe 
part of the fervices, and not do any prejudice to the 
copyholdei-’s eftatp ; for there is an eftate in being, 
that appears to be the old eftate. But when the lord 
grants a new eftate by copy, fince it is an eftate againft 
common right, and warranted only by the cuftom, that 
muft be ftriftly purfued, to bind the heir. 

§ 20. So ftri£l is the law in this point, (fays 
that if the rent be referved in filver, where it anciently 
was in gold ; or payable at two feafts, where anciently 
it was payable at one feaft j or if two copyholds 
efeheat, one ufually demifed for 20 j. and the other for 
10 j., and he demif^s both for 30 s . ; it is not good. 

S 21. It 
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Titled.. Copyhold. § 21— 25. 

$ 21. It has been determined in many cafes, that a 
cuftom, which enables the lord to grant greater eftates, 
will alfa warrant him to grant leffer eftates. 

§ 22. Where the cuftom of the manor was, that 
the lord might folum modo grant copyholds in fee, it 
was, notwithftanding, held, that he might grant them 
in tail, for life, or for years ; for thefe eftates were in- 
cluded within an eftate in fee, and omne majus continet 
in fe minus. 

§ 23. If cuftomary land Within a manor hath been 
granted in fee, and, ifpon an efcheat, the lord grants 
the fame for life, fuch grant will be good ; for the 
cuftom which enables him to grant in fee, will enable 
him to grant for life. And after the death of the 
tenant for life, the lord may grant the fame again in 
fee ; for the grant for life was no interruption of the 
cuftom. 

§24. If the cuftom of the manor be, that copy- 
holds may be granted for three lives, an eftaSe may be 
granted by copy to three pcrfons for the lives of two ; 
for this is not a greater eftate than for three lives, it 
being only for two lives, which is lefs than the cuftom 
warrants. 

§ 25. By the cuftom of the manor of Tregoar in 
Cornwall, cuftomary lands are demifable by copy of 
court roll to two or three perfons for term of their 
lives, and of the longeft liver of them; habendum 

fuccejjive 


Staunton v. 
Barnes, Cro. 
Eliz. 373. 

I RoB. Ab. 

511. 


Kemp V. 
Carter, 

I Leon. 55* 


Ven V. 
Howell, 

I RolB>b. 


Smartlc v. 
Pen hallow, 

2 Ld. Raym. 
994. 

6 Mod, 63. 
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Juee^^Ho^ Jtcta normnemtvtr in charia^ ^c. et non aliier, 
and dte peifoa firit named in the gmnt enjoys the tens* 
ments to him alone during his life, and fo to the fecond 
and riiird, and the lord has a heriot of eveiy fuch per> 
fon fucceffively dying fdfed. 

The lord of the manor granted the tenements in 
queftion to one Thos. Norton, and his aHigns, habendum 
to him and his affigns, for the lives of y. P. W. W. and 
of the faid Tbos, Norton, and of the longer liver of 
them, fuccejjivb ; and the queftion was, whether this 
grant was t^arranted by the cuftom. It was contended, 
that this grant was void in toto^ not being purfuant to 
the cuftom j for the grant was to Tho$. Norton and his 
alligns, habendum for his own life, and the lives of 
y. P. and W. W. which varied from the cuftom j and 
though the grant be of an inferior intereft than is al- 
lowed by the cuftom, yet it' being prejudicial to the 
lord, in refpef): of his tenure, and of his fervices, the 
cuftom would not warrant it. In this cafe, Thos. Norton 
was tenant for his own life and the lives of the other 
two, for ihey were not named to take any intereft, but 
only added by way of limitation of eftate, fo that upon 
the death of Thos. Norton, if other of the other turn 
liyes were in being, there would be an occupant of 
the copyhold, which virould be an injury to the lord, 
when a ftranger would have power to come in without 
his confent. 

It was determined by all the judges, that this grant 
was good, and wifrranted by the cuftom. 

§ 26, As 
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5 26. As copyhold grants derive thdr effed from Copyhold 
the cuftom of the manor, and not from the eftate ^^eof many 
of the lord, they are confidered as paramount to, and ®ther Eftates. 
will take place of, many other titles, prior to them in 
point of time. aOo. 


§ 27. A lord of a manor granted copyhold lands Cham v. 
for three Kves, and afterwards married; The lives <rie- i Leon. 16. 
teimined during the coverture, the lord entered into 8 Rep. 63 
the manor, and kept the copyhold lands in his own 
hands for fome time ; he then granted them again by 
copy, and died. The wife of the lord entered and 
claimed dower. It wa» refolved, that the copyholder 
fliould ho;d the lands difcharged of dower j becaufe Soeyd v. 
he was in by the cuftom, which is paramount to the f Atk.’44*, 
title of dower. S. P. 


§ 28. But if the heir, after the death of his anceftor, i Inft. 58 6 . 
and before an affignment of dower, grants lands by 
copy, the widow may avoid the grant j becaufe her title 2®3- 
to Dower was then complete. 


5 29. It appears to have been formerly doubted, 
whether copyholds, created by voluntary grants, were 
fubjedt to the charges or incumbrances of the lord who 
granted them ; but it is now fettled, that they are not 
fubjed to fuch charges. 

§ 30. The Earl of fV^morlandy bdng feifed in fee Sands ». 
of the manor of Kennington, granted a reiu-charge to ^lI1ob”io 9, 
Sir Wm. Cordell for life, and afterwards made .a feoff- 
ment of the manor to Sir John Clifton^ who made a 
I. Y volimtary 
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voluntary grant of a copyhold to one Sands for life, 
according to the cnftom of the manor, the fame being 
an ancient copyhold. 

Vide^i Leon. The rent-charge being in arrear, a diftrefs was made 
3 Leon. 59. on the copyhold granted to Sands. After great diifer- 
Dyer^ayo opinion, it feems to have been finally fettled. 

Glib. Ten. that the copyhold was not chargeable ; becaufe the 
*Brownl.8o8. of the copyholder is derived from the Cuftom, 

which is paramount to the charge ; and Lord Coke has 
f, laid this down in his Compleat Copyholder, 

% 

S 3 1. Although by an entry for a condition broken, 
prioi ellates and incumbrances are in general defeated, 
yet copyhold grants form an exception ; of which an 
account will be given under Title XIll. Condition. 


tnxE 
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TITLE X. 

COPYHOLD. 


CHAP. IIL 

Of the Incidents to Gopyholdsk 

f 1. Copyholders fuhjeS to Jeve- 35. ylnd hy the Alienation the 
ral Services, Hujhand, 

4. Entitled to E/lovers, 43. jind by Forfeiture, 

9. But cannot commit Wajle. 44, And by Grant^ of the Free* 

16. Not entitled to Common. hold to the Hujhand, 

19. Cobyholds are defcendihle* 4^. Not barred hy Attainder, 

21 , But are not AJfets. 46. Cujlom of Curtefy, 

22 , Cufom of Free^hench, 49, Copyholders cannot vote at 

a 8. In what Cafes the Widow • Elections, 

may enter, 50. May alien by Cvjlom, 

31, Can only be recovered hy 51. What Statutes extend to 

Plaint, Copyholds. 

32, Forfeited by Incontinency, 54, Where the Statute De donis 

33, Barred by a Jointure, affc&s Copyholds > 


Seftion 

the general cuftom of all manors, fereral fer- Copyholdew 
vices are required to be done by the copyholder f“^j*^** 
to his lord. The firft of thefe is fealty, which muft Services, 
be done in perfon, and not by attorney. And Lord 9 
Coke obferves, that the obligation which all copyhold- ^ gj a, 
crs are under of doing fealty, proves that they have a 
fixed eftate in the land, from which they cannot be 
put out by the lord, as long as they obferve the cuf- 
toms of the manor : whereas a bare tenant at will Is 
not obliged to do fealty. The taking the oath of fealty 
i& now always refpited. 

y a 


5 4. Smt 
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Co, Sup. 
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Eftovers. 
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Title X. Copyhold* Ch* iii. § 2—6. 

§ 2. Suit of court is another fervice to which all 
copyholders are bound : for otherwife it would be im- 
podible for the lord to hold a copyhold court ; and, 
therefore, every copyholder is bound to attend the 
lords court, and to be fworn of the homage. 

§ 3. In many manors, copyholders are alfo liable by 
particular cuftoms to the payment of rent fervice, rents 
of affife and reliefs; and to the performance of a va- 
riety of fervices. 

§ 4. Crfike reports it to have been held in 24 
that a copyholder could not by the common law take 
trees for houfebote, hedgebote, and cartbote, unlefs 
there was a fpecial cuftom to warrant it. But it was 
refolvcd in 8 Jac. 1., that a copyholder may, of com- 
mon right, and as a thing incident to the grant, take 
houfebote, hedgebote, and ploughbote, upon his copy- 
hold* But the fame may be reftrained by cuftom, 
namely, that the copyholder fliall not take it, unlefs 
by aflignment of the lord or his bailiff. 

§ 5. It was further refolved in the fame cafe, that 
the lord cannot cut down all the timber trees, but muft 
leave fufficient for the reparation of the cuftomary 
houfes, and for ploughbote, &c. for otherwife great 
depopulation would follow by the ruin of houfes, and 
the decay of tillage and hufbandry. 

§ 6. Where, the cuftom of the manor is, that the 
cq)yholder ihall employ the timber cut down, in the 
reparation of his tenements, yet, as to the top and 
p and 
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barfci which cannot be employed m repairs, he may 
fell them, towards defraying the charges of the repa- 
rations. • 

§ 7. The Court of Chancery will direft a commif- 
fion to fet out fufficient timber and wood for all man- 
ner of botes and eftovers, according to the cuftom ufed 
within the manor, for the copyholder, and the reft for 
the ufe of the lord. 

§ 8. It was faid by Lord Ho//, that a copyholder Anon, 
has only a polTeflbry property in timber trees, which, 
if fevered from the freehold by tempeft, or otherwife, 
the property will be in the lord. 

§ 9. A copyholder cannot commit any kind of wafte, 
without a partii'ular cuftom to warrant him : and there- 
fore the timber growing on copyhold eftates is, by the 
general cuftom of moft manors, the property of the 
lord, who may cut it down, prpvided he leaves a fuffi- 
cient quantity for the repairs of the copyhold. 

§ 10. A copyholder in fee may, however, by the 
particular cuftom of a manor, have a right to cut down 
the timber trees growing on his copyhold, and to fell 
them at his pleafure. And this has been adjudged a 
good cuftom. 

5 II. It has aUb been adjudged, that where a copy- Rolls v. 
holder for life had a power of nominating his fuccef- 
ibr, a cuftom enablmg him to cut down and fell dm- 

Y3; ber 
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Not entitled 
tp Common. 

4. Rep. 31 


T/V/^ X. Copyhold. Ch, iii. § 11-^16, 

trees growing on his copyhold was good ; for h« 
was, quajif a copyholder in fee, 

§ 12. A cuftom, that a copyholder for life may cut 
down timber trees at his pleafure, is unreafoitable,' and 
void. For it is a deftrufltion of the inheritance^ and 
againft the nature of a copyhold pllate for life, 

§ 13. Where a copyhold eftate is granted for three 
lives to a man and his heirs, and he has no power of 
cpmpellipg the lord to renew, on the felling in of the 
lives, he cannot cut down.timber growing his copy- 
hold, 

§ 14. Lord Chief Baron Gilbert fays, that a copy- 
holder of inheritance cannot, without a fpecial cuftom, 
dig for niines ; neither can the lord dig in the copy- 
holder's land, on account of the great prejudice h® 
would thereby do to the copyhold eftate. 

§ 15. The right of a copyholder to cut down timber 
is a legal one ; and where he exceeds or abufes it, he 
will forfeit'his copyhold. In confequence of this doc- 
trine, the Court of Chancery will not grant an injunc- 
tion at the fuit of a lord of a manof, tp reftrain his 
copyholder front committing wafte. 

§ 16. Copyholders are not entitled, by the general 
cuftom, to common on the waftes of the msmor. But 
one copyholder may have a fight to common on the 
Iprd’s land by cuftom> An^ in many manors, fome 
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of the copyholders have a right of common on one 
wade of the manor, and others on another. 


3a7 


§ 17. Where copyholders for life, according to the 8 Rep. 63*. 
cuftom, have ufed to have common in the vrades of *' 
the lord of the manor, or edovers in his woods, or 
any other profit apprender in any part of the manor, 
and afterwards the lord aliens the wades or woods to 
another in fee, if the lord grants copyholds for lives, 
the grantees will be entitled to common of padure, or 
common of edovers, notwithdanding the feverance, 
for the title of the copyholder is paramount to the fe- 
verance ; and the cuftom unites the common, or efto- 
vers, which are but acceflaries or incidents, as long as 
the lands, being the principal, are maintained by the 
cuftom; and thefe cuftomary appurtenances are not 
derived from the eftate of the lord, for he is the owner 
of the freehold and inheritance of the manor; but 
they are appertaining to the cuftomary eftate of the 
copyholder, after the grant made to him, which is 
preferved by the cuftom, and is paramount to the 
feverance. 


§ 18. If a copyhold to which common belonged •Worledgev. 
efchcats, and the lord regraiits it, with all conunon ap- ^ro.^EUz.* 
purtenant, the grantee fhall have common; for, al- .79+* 
though the antient common be cxtinfl:, yet there was 
a new grant. 

§19. An eftate held by copy of court roll, which Copyholds 
is granted to the copyholder and his heirs, is defcend- ‘**^'*‘“*' 

Y4 iblc; 
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ible ; and when the cuftom has created an inheritance, 
the defeent will be direfted according to the maxims 
and' rules of the common law, unlefs the cuftom di- 
refts it otherwifej in which cafe, the cuftom will 
prevail. 

§ 20. The heir-at-law of a copyholder is not, how. 
ever, compellable to accept of the inheritance, unlefs 
he choofes to do it. But if he does not come in 
and accept, the lord may feife the copyhold to his 
own ufe. 

e 

.§21. AlAough copyholds are defcendible, yet they 
do not, in other refpedls, partake of the nature of free- 
hold eftates of inheritance; and are, therefore, not 
affets, in the hands of the heir. For as they are de- 
fcendible only by cuftom, they have ijot any of the 
collateral qualities of defeent, unlefs thofe qualities are 
alfo eftablilhed by the cuftom, 

§ 22. As the copyholder has not the freehold of the 
land, it follows, that his widow is not, by the com. 
raon law, entitled to dower. But in almoft all manors 
in which there are copyholds, the cuftom is, that the 
widow of each copyholder ihall have a certain portion 
of her hulband’s copyhold after his death, which is 
generally called the Widow’s Free Bench. 

S 23. As this right depends on the particular cuf- 
toms of each manor, it is not extraordinary that it 
IhouW vary Iq diff^qtf manors j both as to the pro, 

poitipn 
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pcntion of the hufbaad’s land, to which the widow 
becomes entitled, and the various conditions under 
which it is held. 

§ 24. In moil manors, free bench confiils of one 
half of the huiband’s copyhold ; although, in others, 
it confiils of a third or fourth part, and in fome few, 
of the whole copyhold. And free bench is not only 
incident to copyholds of inheritance, but alfo in fome 
manors, to copyholds held only for life ; of which, 
there is an inilance in the manor of Stockwood in Dor- 
fetjhire, 

S 25. A right to free bench attaches before the ad- 
mittance of the huiband, upon a defcent, or a fur- 
render. But a widow is not entitled to free-bench out 
of the truil of a copyhold j as will be ihewn under 
Title 12. Truil, 

§ 26. With refpeft to the quantity of eilate, to 
which the widow becomes entitled as her free-bench, 
in general, ihe only acquires an eilate for her own 
life j but, in fome manors, ihe becomes entitled to an 
eilate in fre, apd, in others, to an eilate tail. 

§ 27. Where the widow of the anceilor holds a 
moiety of the copyhold as her free-bench, the widow 
of the fon will only be entitled to a moiety of the re- 
maining moiety, upon the principle adopted in the 
of dow^r, 
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Title X. Copyhold. Ch. iii. § a8— -32. 

§ a8. Where the widow takes the whole of the land 
as her frce-bench, fhe may enter imihediately upon it 
before any admittance ; as the (law cads the podeiTion 
on her, in the fame manner as it does on the heir, in 
cafes of defcent. But where the widow takes a por- 
tion only of the lands, it fhould feem that the pofTef- 
fion is not caft on her, any more than in cafe of dower 
at common law; and, confequently, that (he is not 
entitled to enter without an affignment. 

§ 29. Where a widow is entitled by the cuftom to 
free-bench or dower of a copyhold, (he lliall have all 
the incidents to dower ; and therefore, will be entitled 
to damages under the ftatute of Merton. 

§ 30. Where free-bench in a copyhold eftate de- 
termines by the a£t of God, there fliallTje emblements ; 
but where it determines by the a£k of the widow her- 
felf, as by incontinency, or a fecond marriage, it is 
otherwife. 

§ 31. ,An ejeftment will not lie for a third part of 
a copyhold tenement in the nature of dower ; but the 
widow mull levy a plaint in the nature of a writ of 
dower, in the manor court, and the homage rauft fever 
and fet out the fame. But if the cuftom be for the 
widow to have a third part, not in nature of dower, but 
in common with the heir, it is then otherwife. 

S 32- By the cuftom of many manors, free-bench is 
forfeited by incontinency, or a fecond niarriage. Thus, 

in 



Title I. Copybeld* Ch. in. $ 32—35. 

iii the manor of Eq/l and Weji Enborney in Berkjhire^ 
the widows of copyholders are entitled to free-bench, 
only, Dm fola et cafta fuerint. And if a widow is 
found guilty of incontinency, Ihe forfeits her free- 
hench ; unlefs fhe comes into court riding backwards 
on a black ram, with his tail in her hand, and repeats 
oertain lines. 

The fame cuftom prevails in the manor of Cbadle- 
vjarth in Berkjhire^ and alfo in that of Torre in De- 
vmjhire. 

§ 33. A jointure is. a good bar to free-bench, as 
wdl as to dower. 

§ 34, A man, in confideration of his marriage, and 
to make fome piovifion for his wife, by deed executed 
before marriage, fettled upon her, if flie furyived him, 
part of his real ellate for her jointure, and in full bar 
and recompence of all dower or thirds, which fhe could 
be entitled tp, or any way claim, out of any lands, te- 
nements, meffuages, or hereditaments, of which he 
then was, or ever after during the coverture, Ihould 
be feifed of freehold or inheritance. After the mar- 
riage, the hufband purchafed copyhold eftates, of 
which the wife got pofTeffion upon his death, as her 
free-bench. It was decreed againft the widow, upon 
the principle, that the jointure barred her pf free-bench 
as well as of do^^ett 

S 35* The right to free.ben«h to W>t attach on all 
rile eopyholds whereof tiie hufband was pofleffed dur- 
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ing the coverture, but only on thofe o£ which he died 
poffeffed ; or, as the cuftom ufually, though inaccu- 
rately, expreffes it, whereof he died feifed. So that 
a copyholder may defeat his wife**8 right to free-bench, 
by any fpecies of alienation. 

§ 36. It was held by all the court in 2 Jac. i. , 
that if a copyholder makes a leafe for years, of lands 
whereof a woman, by the cuftom, is to have her 
widow’s eftate, (he (hall not avoid the leafe, unlefs 
there be a fpecial cuftom; for the leffee comes in 
under the .cuftom, and by the lord’s licence, as well 
as the wife. 

§ 37. Lord Chief Baron Gilbert makes the follow- 
ing obfervations on this cafe : “ It feems to me, that 
the feme ihall not, in this cafe, be indowed of the 
“ third part of the rent and reverfion, becaufe cuf- 
“ toms ought to be ftriftly purfued, and that is, only 
“ to be endowed of the land ; yet it feems, after the 
“ leafe ended, flie Ihall be endowed, for the huiband 
** did dio feifed, (the pofleffion of his leflee being his 
own poffellion). But it was agreed, in this cafe, 

“ that, by fpecial cuftom, the feme might avoid the 
** leafe. Ihis, among other cafes, proves that a copy- 
' holder may difpofe of his land, and bar his wife of 
** her free-bench, unlefs there be a particular cuftom 
« that flie fttall avuid any alienation. See. made by 
“ him j for Acn Ae particular cuftom Aall, as it 
<* feems, avoid hU charge, as well in the cafe of copy- 
« hbld by Ac comnibtt law.”' 

S 3 *' Where ' 
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5 3^* Where the cullom of the manor vras, that 
the wives of copyholders dying tenants of the manor, 
ihould be endowed ; a copyholder became a bankrupt, 
and the commiffioners bargained and fold the copy- 
hold for the benefit of his creditors, and the bargun 
and fale was duly inrolled. The copyholder died be- 
fore the bargainee was admitted. It was refolved, that 
the widow was thereby barred of her free-bench, be- 
caufe her huiband did not die tenant. 

§ 39. A perfon furrendered his copyhold by way 
of mortgage, and died without paying the mortgage 
money, leaving a wid^w who claimed dow*er. 

The court faid, the widow’s title does not commence 
by the marriage ; if it did, then the huiband could do 
nothing to prejudice it } but it was plan he might alien 
or extinguiih his right. The free-bench grows out of 
the eilate of the huiband ; and it is his dying feifed, 
which gives the widow a title ; and a$ the huiband had 
a defeafible eftate, fo the wife may have her free-bench 
defeated. 

§ 40. Upon a motion for a new trial, it appeared, 
that the cuilom of the manor of Warminfier was, to 
grant copyholds for three lives. That the firll life had 
a power of furrendering the whole eftate; and the 
widow of a tenant who died feifed, was entitled to her 
free-bench. That f., then copyholder for three lives, 
furrenfiered to Hurd,_ the deceafed huiband of the de- 
fendant, who, by licence front die laft Icu-d, demifed 
to Singer for 99 years, by way of mortgage. Then. 

Hurd 


m 
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Httrflf diefi, and Singer demifed to the plaintiff. The 
xridow of Hurd claimed her free-bench ; and the court, 
was of opinioh, that Ihe could not, in this cafe, re- 
cover it. They held there was a great difference be- 
tween the cuftom of free-bench found in this cafe, and 
dower ; in the latter, the widow is entitled to dower 
of all lands whereof her hufband was feifed during the 
coverture ; but here her right was confined to thofe 
lands only, whereof her hufband fhould die feifed. 

§ 41. Even an agreement to convey, will, in equity, 

bar the widq,w of a copyholder of her free-bench. 

< 

§ 42. Hufband, copyholder for life of an eftate, 
in which, by the cuftom of the manor, his widow was 
entitled to free-bench, being in jail, entered into an 
agreement for the fale of that eftate for i valuable con- 
fideration to his fon : the hufband died, without having 
executed the agreement, by an aftual furrender of the 
copyhold, and palling the legal eftate to the fon ; who 
brought his bill for a fpecific performance of the agree- 
ment, and tjiat to theexclufion of the widow’s free-bench. 

Brown V. Lord Hardwicke decreed, that the widow was bound 

3Vef.jun. by her hufband’s agreement, and muft therefore fur- 
856. S. P. render her free-bench to the fon. 

And by For- § 43. If a copyholder commits a forfeiture, his wi- 
_ ‘ dow will thereby lofe her free-bench. For if he had 
Rep. 5 16. furrendered his eftate, it would have bound her ; there- 
fore, any other zQ. ^hich detennines his eftate, muft 
have the fame effe^ 

$44. Where 
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Title X. Copyhold. Ch. iii. § 44—47. 

§ 44. Where the lord conveyed the freehold of the 
land to the copyholder in fee, it was refolved that the 
widow Ihould not have her free-bench. But if the 
lord had enfeoffed a Itranger, it would have been 
©therwife. 

§ 45. Free-bench is not loft by the attainder of the 
hulband for high treafon; becaufe the right of the 
wife is derived from the cuftom. 

§ 46. Curtefy is not incident to copyhold eftates any 
more than dower, unlefs there be a fpecial^ cuftom to 
warrant it ; for the fre^old and inheritance being in 
the lord, and the copyhold being only a cuftomary 
right of taking the profits, time out of mind, at the 
will of the lord ; this cuftom, like all others, muft be 
a law to itfelf j and all eftates derived thereout, are fo 
far good, as they are warranted by that law, and no 
farther. If, therefore, there be no cuftom for a man 
to be tenant by the curtefy of his wife’s eftate, there 
is no law by which he can claim it ; and therefore, 
where a cuftom of holding by the curtefy h^ prevail- 
ed, it is conftrued literally, and not extended beyond 
the words. So that, if the cuftom is, that where a 
man marries a cuftomary tenant of a manor, &c. the 
wontan muft be a copyholder at the time of the 
marriage. 

§ 47. The cuftom of a manor was, that, if any 
man took to wife a cuftomary tenant of the faid manor, 
and had iffue, and out-lived his wife, he Ihould be 

tenant 
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tenant by the curtefy. A perlbn .pleaded that he 
took to wi& one ^nn, to whom, during the faid co* 
verture, a cuftomary tenement of the faid manor did 
defcend : that he had iifue, and that ihe was dead. 
It was adjudged, that the hufband was not entided 
to curtefy in this ehate, under the cuftom ; becaufe 
his wife was not a cuilomary tenant at the time of 
the marriage. 

Everv.Afton, § 4$. The cuftom of a manor was, that if a man 
^Vin^Ab. ^ wife feifed in fee of copyhold lands, according 

155. pi. 14. to the cuftom of the manor, and had iffue by her, 
that he fliould be tenant by the* curtefy, it was found, 
that A.f a copyholder, was feifed, and had iffue a 
daughter, who was married tb'^. S. who had iffue. 
A. died, his daughter entered, but diedT before admit- 
tance. ' 


Glib. Ten. The court feerned of opinion, that the huiband was 
entided to be tenant by the curtefy before admittance 
of the wife, and that the delay of admittance by the 
lord fhoul4 not prejudice the hufband, who was a third 
perfon. 


Copyholder# § 49. As mere copyhtddo's have no freehold eftate, 
at Elf^ioni.> they are not allowed to vote for the eleftion of knights 
Vide ante, of the ihire. But at the great eleddon iox Oifsrd- 
ch. I. f. 10. jjj jjjg a queftion arofe, whether free 

copyholders^ holding according to the cuftom of die 
manor, and not at the \dll of the lord, were entitled 
to vote. 
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Sir William Blackjlme has written a trad on this 
fubjed, intituled, “ Confideratiom on Copyholders^* in 
whi^h he contends, that copyholders of this kind were 
not, by the old law, entitled to vote for knights of th<L 
Ihirej becaufe they were, in fed, villein fockmen, 
whofe fervices were bafe and fervile, though reduced to 
a certainty ; and therefore, their eflates were not com< 
priTed under the denomination of free lands or tene* 
ments, or freehold, within the meaning of the ftatute 
of Hen. 6. : and this opinion is confirmed by the fta« 
tute 31 Geo. 2. c. 14. which enads, that no perfon 
who holds his ellate by copy of court roll fhall be en* 
titled thereby to vote the eledion of a knight of the 
(hire. 

§ 50. Copyhold eftates are not alienable by feoff- 
ment, or other 'affurance at common law ; which is a 
proof that they are derived from the tenure in villein- 
age. But by the general cuftom of all manors, a copy- 
holder may, by furrendering his eftate to the lord, to 
the ufe of another perfon, alienate it.* And a copy- 
holder may, alfo, by the general cuftom, n^e a leafe 
for one year of his copyhold. 

§ 51. Eftates held by copy of court roll are as much 
under the power and controul of the Legillature as 
any other kind of property. But where copyhold 
eftates are not exprefsly mentioned in an ad of par- 
liwnent, it has been held in many inftances, that fuch 
an ad does not extend to them ; upon the ground, 
that it was not the intention of the Legillature that it 
ihbuld tiffed copyholds. 

Z § 52. liord 
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Titk %, Copyhold. Cb. ifi. § 52—54. 

§ 52. Lord Coke lays down the following rules for 
diftinguiihing between thofe llatutes that do, or do 
not, extend to copyholds. 

Where an ad of parliament alters the fervice, te- 
nure, or intereft of the land, or other thing, in pre- 
judice of the lord, or of the cuftom of the manor, or 
in prejudice of the tenant, there jthe general words of 
fuch an ad of parliament extend not to coyyholds. 
But where an ad is generally made for the good of the 
commonwealth, and no prejudice may accrue by rea- 
fon of the alteration of any intereft, fervice, tenure, or 
cuftom of the manor, there, Ufually, copyholds are 
within the general purview of fuch ads. 

§ 53. In conformity to thefe principles, it is held, 

' that the ftatute 4 Hen. 7., of fines, the Itatutes of bank- 
ruptcy, the ftatutes of limitations, and many others, 
extend to copyholds. 

But it is alfo fettled, that the ftatute Wejlminjler 2. 
ch. 20. of executions, the ftatute dy Hen. 8. c. 10. of 
ufes, and feveral other ftatutes, do not extend to copy- 
holds : of which, notice will be taken in the fubfequent 
Titles. 

§ 54. No point of law has been more debated than,, 
whether the ftatute De Donis Conditionalibus^ which 
creates eftates tail, extends to copyholds. In a cafe 
which arofe in 18 'jac. 1., the queftion was, whether 
the furrender of a copyhold eftate to a perfon and the 
heirs male of his body, (there being no cuftom to war- 
rant 



Title X, Copyhold. Ch. ili* § 54* 

rant fuch an eftate), gave the furrenderee an eftatetail, 
under the ftatute De Donisy or a fee-fimple conditional 
at common law. 

It u'as held by Crokcy and two other Juftices, againit 
the opinion of Tcherton, that the ftatute De Donis did 
not extend to copyhold eftates, and, confequently, 
that the furrenderee took a conditional fee: ift, Be- 
caufe it would be prejudicial to lords of manors, for 
by this means the tenure would be altered, as the do- 
nee in tail, without any fpeclal refervation, ought to 
hold of the donor, by the fame fervices by which the 
donor himfelf holds j and he who comes in by furren- 
der and admittance of the lord, to hold to him and 
his heirs of his body, cannot hold of the perfon who 
made the furrender, but of the lord of the manor to 
whom he becomes tenant, and bound to perform his 
fervices : 2d, The words of the ftatute De Donis are, 
“ ^od voluntas donaioris in charta fua manifejie ex- 
“ pnejfa de cetera obfervetur /” which proves the in- 
tention of the ftatute, that no lands fhould be intailable, 
but fuch as might be given by charter or d&d, which 
copyholds cannot: 3d, The intention of the ftatute 
can only be extended to things whereof a fine may be 
levied ; for it provides qiiod finis ipfo jure fit nullus ; 
and no fine can be levied of a copyhold eftate ; 4th, 
When the ftatute De Donis was made, copyholds were 
no more than mere tenancies at will, which might have 
been defeated by tl^ lord ; againft whom, the tenant 
had no remedy but in Chancery. 

Za 
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Title X. Copyhold. Ch. iu. § 55— '57* 

S 55. The authority of this determination, and of 
fome others, founded on the fame principles, has been, 
controverted by feveral great perfons, and particu- 
larly by Lord Chief Baron Gilbert. It has, however, 
been long fettled, that the ftatute De Donis not 
extend to copyhold eilates, without a fpecial cuftom y 
but that, when there has been a cultom of intailing 
copyholds, the ftatute De Jdonis co-operating with the 
cullom, will give to fuch an ellate all the qualities of 
an eftate tail. 

5 56. Lord Coke fays,- that although lands have 
antiently and ufually been granted by copy of court 
roll, to many men and the heirs of their bodies, that 
will not prove a cuftom of intailing copyholds 5 for 
fuch grants might have created eftates in fee-limple 
conditional at common law. But if i: remainder has 
been limited over after fuch an eftate, and enjoyed ; 
or, if the ilTue in tail have avoided the alienation of 
the anceftor ; or, if they have recovered the fame in 
writs of forraedon in the defeender, thefe, and fuch 
like, woul^ be fufEcient to prove a cuftom of creating 
intails. 

§ 57. There are various modes of barring intails of 
copyholds ; of which, an account will be given in 
Title 37., Alienation by Cuftom. 


TITLE 
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TITLE X. 

COPYHOLD. 


CHAP. rv. 


Of Fines and Heriois. 


§ I. Fines upon Defcent* 

3. Fines fometimes due h'^ Fe* 

nants hy the Curtefy^ end 
in Dower » 

4. Fines for Alienation, 

5. No Fine upon an Agreeifent 

to furrender, 

7, Fines due upon Bankrupky, 

8. Fines due upon a Devife. 

1 o. Fines only due on Admittance . 
1 6. Admittance of ^ the 7 enant for 
• Life fufficient. 

19, No Fine due ttnlefs there is 
? an Alteration of the Te- 
nant. 


21. Fines on the Change of the 
Lord. 

27. How much may be demand- 
ed as a Fine. 

* 33 * Two Tears 

Value can he required. 

Fines mujl be ajfejfed feve» 
rally. 

When Fines are payable. 

38. Remedies for recovering 
Fines. 

41. Of Heriots. 


Seftion i. 

W HEN copyhold eftates were allowed to defeend 
to the children of the copyholders, the lords of 
the manors, from whofe permiffion and continued 
^cquiefence the right of defeent was derived, would 
not admit the heir of a copyholder to fucceed to the 
land, whereof his anceftor died poffeffed, without pay- 
ment of a fum of money ; from whence arofe a 
general cuftom, that, upon every defeent of a copy- 
hold, a fum of money, or fine, was due from the 

Z 3 
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TOtle X. Co^hold, Cb. iv. § i — 7. 

heir to the lord, as a confideration for the renewal 
of the grant. 

§ 2. The lord is not entitled to a fine upon a 
defcetit, until the heir is admitted. But the death 
of the heir, or an alienation made by him before ad- 
mittance, will not deprive the lord of his right to 
a fine. 

§ 3. Where a man acquires a copyhold ellate by 
the curtefy, or a woman acquires a copyhold as her 
free-bench, a fine is payable on the admittance of thofe 
tenants by the cuftom of'fome manors, and in others 
no fine is due. 

§ 4. As the power of alienating copyhold eftates 
was originally derived from the bounty of the lord, 
and a continued acquiefence on his part, and as the 
lord is in faft a party to every alienation, by admitting 
the alienee to become his tenant, a fine was paid to the 
lord by the alienee j from which arofe a general 
cullom, that a fine was due to the lord of the manor 
upon every alienation of a copyhold ellate. 

§ 5. A covenant or agreement to furrender a copy- 
hold, will not entitle the lord to denumd a fine from the 
perfon with whom fuch covenant or agreement is made, 
unlefs he demands to be admitted. 

§ 6 . One Bonham, a copyholder of the manor of 
BUmHant covenanted to alliga 9nd furrender to Goodrich j 

vhich 
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which covenant the homage had prefented at a court, 
and the confideration money was paid, but no furrender 
was ever made to him. 

Goodrich then aiSgned to Rankin his intereft in the 
copyhold, and Bonham furrendered to Rankin^ who 
claimed to be admitted. The lord of the manor refifted 
the application, on the ground that no fine had ever 
been pdd to the lord for the conveyance to Goodrich^ 
and that this was a mode of cheating the lord of his 
fines ; that before Rankin was admitted, he ought to 
pay both the fines which were due. 

The court faid, tliat all the lord had a right to re- 
quire was, to have a tenant, and in this cafe he had 
one during the whole time; and that any private 
agreement between Bonham and Goodrich, not followed 
up by a furrender of the ellate, could not give the lord 
of the manor a right to any fine, notwithftanding it 
was prefented by the homage. 

§ 7. The aflignees of a bankrupt muft be admitted; 
and are, confequently, fubjeft to the payment of a fine. 
Lord Hardwicke has therefore recommended it to com- 
miflioners of bankrupts to except copyholds out of the 
deed of alTignment of the bankrupt’s eftate, becaufe it 
would fave two fines ; for the commifiioners, where the* 
creditors could meet with a purchafer of the copyhold, 
might convey to him in the firft inftance. 

§ 8. The executor of a devifee for years of a 
copyhold ellate, claiming under the tellator, mult 

4 he 
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be admitted ; and is therefore fubjed: to the paymimt 
of a fine. 

E«rl ofBath § 9. Hf«ry Gwy, having a copyhold eftat'e, devifcd 

f 206. ii io John Taylour and Arthur Lake ^ their executors 
and admiuiftrators, for 99 years, if three perfcms fhould 
fo long live. After the death of the teftator, Taylour 
and Lake were admitted and paid a fine of 280/. 
Taylour furvived Lake^ and died, having appointed 
Doftor John Taylour his executor ; and the queftion 
was, whether he was obliged to be admitted and pay 
a fine. A cafe being fent out 9f Chancery for the 
opinion of tife Court of King’s Bench, it was certified, 
that the executor of thf furvjving truftee ought to come 
in, and be admitted. 

Fines opW 5 IO. A fine being only due on the admittance of a 

P^ittjuce^ " « tenant, it follows, that where a perfon, who ac- 
quires an intereft in a copyhold eftate, is not obliged, 
by the nature of that intereft, to get himfelf admitted 
tenant to the lord, he is not fubjed to the payment 
of a fine, 

Co. Cop, S Thus, if a perfon marries a woman, having 

a copyhold eftate, though an intereft becomes thereby 
vefted in him, yet, as he is not feifed jure proprio^ but 
' only jure alieno, he is not obliged to be admitted ; 
and, therefore, he is not liable to the payment of 
^ fine, 

Id, 5 It ^ ^ the wife be a termor jef a 

copyhold } ibr, though the term becomes vefted in the 

hulband 



Title X, tlopyhold. CA.iv. § 14—15. 341. 

hn^and by the marriage, fo that he may difpofe of it 
as he pleafes, yet he is only poiTeded of it in right of 
his ^e. . 

§ 13. Where, by the cuftom of the manor, the id. 
bailiff is to have the wardlhip of the heir of a copy- 
holder, who is under age, fuch a guardian fhall not 
be admitted, nor pay a fine ; becaufe he is but a pernor 
of the profits, and that not in his own right, but in the 
right of his ward. 

J 14. Where a teftator direfts certain perfons to fell 
his copyhold eftates ; ^ fuch perfons need *not be ad- 
mitted, and confequently are not liable to the payment 
of a fine. 

§ 15. A perfon, feifed in fee of copyhold lands, HoUert. 
did, by his will, order and direO; that A. and B. Ihould ^WiUi’Rep. 
make fale of the faid copyhold premifes, and apply and 
difpofe of the monies, arifing thereby, in the manner 
mentioned in his will. A. and B. bargained and fold 
the lands by deed to Richard Ray, and his heirs. Ray 
claimed to be admitted under this deed, which the lord 
of the manor refufed ; infilling that the trullees Ihould 
have been admitted to the laid premifes previous to 
their making fale thereof, and paid a fine for their 
Mmilfion. 

The court was of o^on, that the trufteeswere 
not obliged to come in and be admitted ; becaufe they 
bad no ellate or intereft) but only a naked power or 

authority; 
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authority ; and that the lord was bound to admit the 
purchafer Ray to the copyhold. 


Admittance 
of the Tenant 
for Life fuf- 
£cient. 

Cro. Eliz. 
504. 

1 Mod. 102. 

1 Burr. 2 12. 


Barnes v. 
Corke, 

3 Lev. 308. 


4 Rep. 23 a. 
Blackbiirne . 
▼, Graves, 

I Mod. 120. 


§ 16. By the general cuftom of copyholds, the ad- 
mittance of a tenant for life is an admittance .of the per- 
fons in remainder ; and therefore, no fine is due from 
the remainder-men. For although there is an altera- 
tion of the tenant, yet there is no alteration of the 
cftate j and the fine is affefled, not for the particular 
eftate, but for the whole inheritance. 

§ 17. T^e father being feifed of a copyhold eftate 
in fee, furrendered it to the ufe-of himfelf and his ^ife 
for life, remainder to his fon in tail. The father and 
mother were admitted, and paid a fine; and being 
both dead, the fon prayed to be admitted to the re- 
mainder, which was done, and a fine 'of 58 /. fet upon 
him, which he refufed to pay, alleging, that none was 
due, he being admitted by the admittance of his fa- 
ther and mother ; and adjudged that no fine was due, 
unlefs there was a fpecial cuftom for it. 

§ 18. In fome manors fines are due, by particular 
cuftom, on the admittance of perfons in remainder. 
But even in this cafe. Lord Coke fays, that the admit- 
tance of the tenant for life is the admittance of the 
perfon in remainder, but not to prejudice the lord of 
his fine, to which he may be entitled, by the particu- 
lar cuftom of the manor. 


§ 19. Aline 
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§ 19. A fine is only due as a confideration for the 
admittance of a new tenant ; and therefore, where 
there is no alteration of the tenant, the lord is not en- 
tided to a fine. 


3 ^ 

No Fine due 
unlefi there 
is an Alte- 
ration of the 
Tenant. 


§ 20. Thus, if a copyholder in fee furrenders for Co. Cop. 
life, referving the reverfion, and the leflee for life dies, 
the copyholder may re-enter without paying a fine, 
becaufe the reverfion was never out of him. 


§ 21. So, if a copyholder grants his copyhold to id. 
a ftranger upon condition, and afterwards enters for 
the condition broken, he is not liable to die payment 
of a fine, becaufe he comes in of his old eftate. Vide Tit. 13, 

S 22. By the cuftom of many manors, a fine is due Fines on th^ 
on every chang?? of the lord which happens by the aft SieTo*? 
of God. But a cuftom that a fine is due on every t*inft. 
change of the lord by alienadon, has been adjudged to 
be a void cuftom. For by this means, the 
might be oppreffed by a multitude of fines. 

§ 23. In a manor where a fine was due by the cuf- 
tom from all the tenants on the death of the laft ad- 
mitting lord or lady, ahufband, tenant for life in re- 
mainder after the death of his wife, under a marriage 
fettlement, is endtled to fines from all the tenants, on 
the death of his wife, the laft admitting lady, 

§ 24. Upon the death of the Duchefs of ^merfety Duke of 
the Duke her hulband, who was tenant for life in re- 

‘ V. rrancCp 

mainder * stra. <534, 
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mainder after the Dixchefs, under the fcttlemcnt made 
on his marriage, claimed a general fine of the feveral 
cuftomary tenants of the manors of Cockermouth^ &c. 
in the county of Cumberland^ which were the inheri- 
tance of the Duchefs ; and the Duke having afiefied 
their fines, and the tenants having refufed to pay them, 
the Duke brought his bill in the Court of Chancery, 
to efiablifh his right to thefe fines as the next admitting 
lord. The bill Hated, that it was the cuftom of thefe 
manors, for the lord or lady thereof for the time being, 
to admit the feveral tenants of the manors to their re- 
fpeftive eftafes y and that, by virtue of fuch admit- 
tances, the feveral tenants had alright to hold their re- 
fpeftive eflates during the joint lives of fuch tenant, 
and fuch admitting lord or lady. That, in confidera- 
tion of fuch admittances from the lord, the tenants 
had, time out of mind, refpedively p*d to fuch ad- 
mitting lord, a fine or grejfum^ which had been gene- 
rally affelfed by the lord’s fteward at a court held for 
that purpofe, called the Court of Dimi/Jtons. And that 
thefe fines or grejums are called the General Fines ^ and 
are due to fhe next fucceeding lord, upon the death of 
the laft admitting lord, by whofe death there is a ge- 
neral determination of the eftates of the tenants. The 
fines which the Duke demanded, were the general 
fines, which he infiHed were due to him, as next ad- 
mitting lord, upon the death of the Duchefs. And 
the bill fet forth, that the Duchefs, being the lady of 
thefe manors, and having married the Duke, a court^ 
of dimiflions was held in the names of the Duke and 
Duchefs, in order to grant the tenants new efiates, 

their 
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their former having been determined by the death of 
the Duchefs’s father. And at fuch court, admittances 
were granted to the feveral tenants during the joint 
lives of the Duchefs and the tenants. That upon the 
death of the Duchefs, the Duke became lord of the 
laid manors, and, the tenants eftates being determined 
by the death of the Duchefs, the Duke, as next ad* 
mitting lord, had a right to a general line. The de* 
fendants, in their anfwer, infilled, that by the cuftom 
of thefe manors, a lord who was tenant by the cur* 
tefy, or lady tenant in dower, had no right to a general 
fine } and that they were only obliged to pay a general 
fine to the lord who cdraes in by defcent, or to him 
that comes in loco haredis. They infilled, that al- 
though the Duke was become tenant for life of thefe 
manors by the Duchefs’s death, yet no fine was due to 
him ; for, if he had been tenant by the curtefy, no fine 
would have been due, and his claiming by fettlement 
could better his cafe; for then it would be in the 
power of the lords of fuch manors to multiply the te* 
nants fines, and greatly burthen their ellates, if every 
fuch lord, who had an intervening eftate by Settlement, 
ihould be entitled to a general fine. 

Lord Chancellor The principal quellion is, 

whether a fine is due to the Duke from his tenants, 
upon the death of his Duchefs ? And, in refolving 
this quellion, it is firll to be confidered, upon what 
account thefe general fines become due. ^ow, it apt- 
pears from the nature of thefe admittances, that, upon 
the death of the lall admitting lord, adl the ellates of 
the teaaiits which are held under his admittances are 

determined^ 
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determined ; and their eftates being fo determined, it 
is neceflary for the tenants, before they can have any 
new eftate, to have a regrant from the fucceeding and 
next admitting lord ; which regrant they have a right 
to ; and that right gives their eftates the denomination 
of tenant-right-eftates. From hence, it appears, that 
the fines are paid upon account of the admiffion to the 
new eftate, and, therefore, that the lord who hath a 
right to admit, hath a right to the fines : the lord 
grants the tenant a new eftate, and, in confideration 
of that, a fine becomes due to him from the tenant. 
The only queftion, then,* feems to be, whether the 
Duke hath a right to admit, and the tenants feem to 
agree that he has ; for they allow, that if a particular 
tenant dies, the Duke, upon the admiffion of his heir, 
is entitled to a dropping fine : nor can the Duke be 
entitled to his dropping fine, if he be not the admitting 
lord. And if he hath a power to admit, and hath a 
right to a fine upon the determination of a particular 
eftate, upon the death of a particular tenant, why 
hath he not an equal power to admit, and an equal 
right to his fines, upon the determination of the te- 
nants eftates in general, by the death of the laft ad- 
mitting lord ? It is very extraordinary to allow it in 
the one cafe, and not in the other. If a particular te- 
nant dies, his eftate is determined, and his heir muft 
pay a fine to the Duke ; yet, if the laft admitting lord 
dies, all the eftates of the tenants are determined, and 
yet the Duke has no right to a fine. It hath been ob- 
jefted, that this is multiplying the fines of the tenants, 
and fubjefting them to frequent burthens of this kind : 
But where is the inconveniency to the tenants ? They 

9 are 
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are ftill to hold during their own lives, and the life of 
the lord who admits them j and that is the very tenure 
of their eftates : nay, if a leffee for years, or any other 
dminus pro tempore^ Ihould admit them, their eftates 
would be good, according to fhefe admittances, during 
their own lives, and the life of fuch lord ; and the de- 
termination of the lord’s eftate would have no influence 
upon theirs. Indeed, if there Ihould appear to be any 
fraud or contrivance in a fettlement of this kind, by 
putting in a number of lives fuccelTively on purpofe to 
multiply the fines of the tenants, this court would un- 
doubtedly interpofe in fuch ‘cafe, and relieve them ; 
but, in the prefent cafej nothing of that kind can be 
pretended. 

Thefe are my prefent thoughts on the fubjeQ; 
but, as an iflue’ has been infilled on, I readily agree 
to it. 

An iflue was accordingly tried at the bar of the 
Court of King’s Bench by a jury of Middle/ex. Whe- 
ther a general fine was due to the Duke of Somrjet 
from the tenants of the manors of Cockermouth, &c. as 
next admitting lord, upon the death of the Duchefs of 
Somer/et. And the jury, by the direftion of the court, 
brought in a verdid for the Duke of Somerfet. 

The caufe came on again before the Chancellor, 
who decreed the tenants to pay their fines, and gave 
the Duke his cofts. 


35 1' 
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§ 25. By the cuflom of many manors in CtmAer- 
land and Wejimrelandy a fine is dus on the deadi of 
the laft admitting lord, vrhether fuch lail admitting 
lord was, at the time of his death, in pofleflion of the 
manor or not ; and this cullom was held good by the 
Houfe of Lords. 

Lowther § 26. Philip Duke o^Wbarton, became entitled, by 

a ^JParl. defcent, to feveral manors in Cumberland and Wejlmore- 
Ca. 45U landy in which the cuflom was, that the tenants fhould 
pay a fine upon change of the lord by death. In the 
year 1 72 i,^the Duke fold thefe manors to IAt. Low- 
ther, and having afterwards withdrawn himfelf from 
the kingdom, he died in Spain in the year 1721. Mr. 
Lowther afiefied a general fine upon all the tenants in 
confequence of the Duke’s death, which they refufed 
to pay. He then filed his bill in Cliancery for pay* 
ment of thefe fines. Lord Talbot difmifled the bill : 
but the Houfe of Lords reverfed the decree, and de- 
, clared, that Mr. Lowther became entitled to a general 
fine on the death of the Duke. 

How mwch §27* refpefl: to the quantum or amount of 
a fines, it is probable, that when fines were firft introdu- 
ced, they were at the mere will and difcretiop of the 
lords of manors. But the benevolence of fome lords 
eftablilhed fines certain in fome manors, while they 
continued uncertain in others : nor does it appear that 
the courts of law interpofed before the reign of Queen 
Elizabeth, to moderate the exercife of the lord’s right 
to demand whatever he pleafed, where the cuflom had 
left the amount of the fine uncertain. 

5 


S a8. It 
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$ aS. It was r^olved by the Court of King's Bench, 
in 42 and 43 Eliz.^ that if the fines of copyholders 
upon admittance be uncertain, yet the lord cannot 
demand or exaft excefitve or unreafonable fines ; and 
tliat, if he does, the copyholder may, by law, refufe 
to pay them \ and it ihall be determined by the opinion 
of the juftices, before whom the matter is depending, 
either upon demurrer, or upon evidence to a jury, upon 
confeffion or proof of the yearly value of the land, 
whether the fine demanded was reafonable or not. 
For, if the lord might affefs exceffive .fines at his plea- 
fure, all the eftates of copyholders would»be, at the 
will of the lord, defeated or deftroyed. 

§ 29. A lord of a manor demanded a fine of .5/. 
6 s. Zd. for an admittance upon a furrender to a cot- 
tage and an acre ’ of pafture, which was let at a rack- 
rent of 53 s. a year. It was refolved, ift. That al- 
though the fine be uncertain and arbitrary, yet it ought 
to be fecundum arbitrium bdni viri, that is, reafonable, 
and not exceffive ; for excejfm in re qualibet jure repro- 
hatur cemmiini. The common law forbids dny unrea- 
fonable diftrefs j and, if an exceffive or unreafonable 
amercement be impofed in any court baron, or other 
court which is not of record, the party Ihall have mo- 
derate mifericordia. 2d, That if the lord and tenant 
cannot agree about the fine, and the lord demands 
more than a reafonable fine, the fame ihall be decided 
and adjudged by the court, in which any itiit Ihall be 
brought on account of the denial of fiich fine, 

Utat fhe fine demanded in this <»ft UM unreafonaUe, 
Yox.. I. A a for 
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Middleton 
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Id, pr 2. 70. 


Titk X. Copyho{d\ Ch. iv. § 29 — 32', 

for this was hot a volilntaiy grant* as where the copy- 
holder has but an eilate for Itfei 

§ 30k Thus ftood the dodlrine, the fine was to be 
afleffed by the lord ; and whether it was a reafonable one 
or not, was a queftion for the confideration of the court 
and jury. And it would be obvioufly fubjeQ: to much 
flufkuation and uncertainty, to prove upon a trial the 
annual improved value of land, and then to calculate 
how much of that value ihould be paid for a fine, was 
likely to be attended with fo much diifatisfaftion, that 
recourfe would frequently be had to the Court of 
Chancery, which had always taken upon itfelf, with- 
out a jury, to determine what Ihould be a reafonable 
fine. 


§ 31. Lord Keeper Coventry ^ in 5 CSoa. i., and again 
in the 12th of the fame reign, held, that one year’s 
improved value was a reafonable fine ; guarding the 
decree, that one year’s value Ihould not be counted a 
fine certain, but referable to the diferetion of the court, 
whether it was reafonable or not, and that the payment 
was then dire^ed, becaufe it was reafonable. 

§ 32. In 29 Car. 2. Lord Nottingham held, that two 
years value was a reafonable fine ; and at the time of 
this determination, two, years value was not a much 
higher payment, than one year’s value had been at the 
time of Lord Coventry* & determination: the intereft of 
money had been reduced, and, from that and other 
caufes, the value of land had rifen. One year’s value 
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iniglit be near as large an aliquot part of the felling price 
of land in 5 Cha. i . as two year’s value at the time of 
Lord Nottingham’s decree. 

§ 33. From that time to the prefent, the idea of 
two years value being a reafonable fine, in the cafe of 
a fine arbitrary, or, in a more propef phrafe, arbitrable, 
has prevailed uniformly : and the adhering to this rule 
has been a matter of great convenience, though it can- 
not be fiiid to be a matter of ftrift juftice. Two years 

value, the intereft being at 6 per cent.^ as at the time 

<• 

of Lord Nottingham’s determination, is a much larger 
proportion of the felling price of a copyhold eftate than 
the fame number of years purchafe, the intereft of 
money being at 4 or 5 per cent. But, to follow the 
variations of price, would create confufion in this pro- 
perty, would occafion a deprivation of it, and it is not 
the true intereft of the copyholder. Public conveni- 
ence, therefore, that great fource of law and juftice, 
has eftablifhed the authority of the rule laid down by 
Lord Nottingham. It feems, therefore, much better 
for the copyhold tenants, and for the public advan- 
tage, as there is a great deal of that property in the 
kingdom, that the fine to be paid upon the renewal of 
the copyhold eftate fliould be ftridly kept to that fum, 
which has fubfifted now above a century, namely, two 
years improved value. 

§ 34. It has been determined in a modern cafe, that 
no deduftion is to be made out of the two years full 
improved value of a copyhold, on account of the land 
tax. But quit rents are always dcdufted. 

Aa s § 35. The 


No more 
than Two 
Years Value 
can be re- 
quired. 

Dong, Rep. 
726, n. 


Grant v. 
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§ 35. The fine (hall be eftimated according to the 
improved yearly value, not according to the rent under 
a Icafe fubfifling by licence of the lord. 

§ 36. Where a perfon holds feveral tenements by 
copy of court roll, of the fame manor, in confidera- 
tion of feveral fervices, the lord mud afiefs and demand 
the fines feverally, for every tenement which is fo held. 
For the tenant may refufe to pay the fine for one te- 
nement, and yet pay the fines for the others : and to 
every feveral tenure, there is a feveral condition in law 
tacite annexed. 

§ 37. Where the fine is certain, the tenant is bound 
to pay it immediately upon his admittance. But where 
the fine is uncertain, the copyholder is not bound to 
pay it immediately, becaufe, as he 'cannot tell what 
fine the lord will alTefs, it would be impoilible for him 
to provide himfelf with the precife fum j and therefore 
he will be allowed a convenient time to pay it, unlefs 
the lord (hall appoint a certain day for its payment. 

S 38. The lord may bring an a6Hon of debt againft 
his copyholder for the recovery of his fine. But, if a 
copyholder in fee dies, and his heir waives the pofief- 
fipn, it feems doubtful whether the lord can bring an 
a£lion of debt againil the heir for his fine. Lord Chief 
Baron Gilbert was of opinion, that the heir may waive 
thepoffe^^ of tbebmds inthe brd’s court;, and if 
he may do no fine is due. 
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§ 39. If a copyholder be admitted, and, before pay- 
ment of the fine, the lord dies, and the manor defcends 
to his fon and heir, who alfo dies, the dxecutor of the 
fon may maintain an a£tion of ajfumpjit againft the 
copyholder, to recover the fine ; whether it be a fine 
certain, or at the will of the lord. ‘ 

§ 40. By the ftatute gGeo. 1. c. 29., reciting that 
doubts had arifcn in the law refpefting the power of 
lords of manors to feifc copyhold lands, parcel of their 
manors, on the negleft or refufal of perfons to come 
in and be admitted tenants,, it is enafled^, that feme 
coverts and infants may be admitted to copyhold eftates 
by their attorney or guardian ; and, in default of 
appearance, the lord may appoint a guardian. That 
upon every fuch admittance, the fine may be demanded 
by a note in writing to be left with fuch infant or feme 
covert ; and if the fine be not paid within three months 
after fuch demand, the lord may enter on the copyhold, 
and receive the profits thereof, until he is paid his fine 
and coils, &c. And by the fourth feftion it is enafted, 
that guardians and hulbands paying fuch .fines, fliall 
reimburfe themfelves out of the rents and profits of the 
copyholds, notwithftanding the deaths of fuch infants 
and feme coverts. 

§ 41. Befides a fine, there is alfo a cuftom in many 
manors, that, upon the death of every tenant who was 
poffelTed of a copyhold eftate, the lord lhall be entitled 
to the beft beaft, or averium^ which belonged to fuch 
tenant. In fome manors, it is the bell chattel } under 
V^hich, a jewel or piece of plate is included. But it is 
A a 3 always 
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always a perfohal chattel, which, immediately on the 
death of the tenant, being afcertained by the optiop ot 
the lord, becomes veiled in him as his property ; and 
is no charge on the lands, bpt n;erely on. (he goods 
and chattels of the tenant, 

Parser V. § 42. A cuftom that the lord of a manor (hall 

have thq bell beaft of every perfon who dies within 
7 ^ 5 * the manor, whether he be a copyholder or not, is a 

void cuftom. For it cannot have a lawful beginning 
between the lord and a ftranger, 

% L 4 . Rayta. § 43. Tfte lord is only entitled to a hcriot, on the 
death of the tenant, who has an intereft in the copy^ 
hold ; and not on the death of pcrfons for whofe lives 
^ copyhold is granted. 

♦ 

§ 44. Although the cojjyholder be oufted or difleif- 
cd, yet the lord will be entitled to a heriot on his 
death ; for he w-as tenant in right, notwdthftanding the 
oufter or difleifin, 

Nbrrice v. § 45. A copyholder for life, where the cuftom was, 

f RoirAb. that if the tenant died feifed, a heriot Ihould be paid, 

IV „ was diffeifed or oufted and died ; the lord having firfl; 
luarchR. 25. < 

granted the feignory to J. for 99 years, ir the tenant 

ihould fo long live, remainder to B. for 4Q00 years. 

Two queftions were made: i ft. Whether the heriot 

ihould be paid, becaufe the popyholder did nqt die 

feifed ; and as to. this, the court held clearly, that a 

iieriot was due and. payable ; fpr, notwithftanding the 

puilep ?tnd dilTeifin, he ftill contipued legal teqant, and 

fucii 
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fuch diflftifih might have been by combination to defeat 
the lord of the heriot. zdly. To whom the heriot fhould 
be paid : and as to this the court held clearly, that the 
remainder-man for 4000 years could have no right to 
it, becaufe the copyholder was never his tenant ; and 
as to the grantee for 99 years, it was doubted, becaufe 
the moment the copyholder died, his ellate was de- 
termined. 

§ 46. A heriot is only due on the death of the legal Trin. Coll 
tenant; not on the death of a perfon entitled to an i Vern.441. 
equitable ellate in a copyhold. 

§ 47. If a copyholder for life, on whofe death the a Ld. Ray. 
lord is entitled to heriot, becomes a bankrupt, and the 
copyhold is alligned for the benefit of the creditors, 
this tranfmutation of the tenant by aft of parliament 
lhall not work a prejudice to the lord, who lhall have 
a heriot on the death of the copyholder, but not on 
the death of the affignee. 

§ 48. No heriot is due on the death of a married Anon, 
woman, becaufe a married woman can have no 
chattels. 

§ 49. In many manors there is a cullomary com- 
pofition, as 10 or 20 Ihillings in lieu of a heriot, by 
which the lord and tenant are both bound ; provided 
it be an indifputably ancient cuftom. 3ut a new 
compofition of this kind will not bind the heirs or 
reprefentatives of either party ; for that amounts to the 
creation of a new cuftom, which cannot be now done. 

Aa 4 S 50. If 
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‘title X. Cepyhold> Ch. iv. § 

§ 50. If a heriot be due, by the cuftom of'thc 
tnanor, upon the death of the tenant, and the lord 
purchafes part of the tenancy } fuch purchafe will not 
extinguifli the lord’s right to a heriot j for the tenant 
is ftill within the lord’s homage. 

§ 51. Where a copyholder is bound to pay a 
heriot, and he conveys part of his copyhold to one 
perfon, and part to another, the heriot will be muU 
tiplied, 

§ 52. In the cafe of heriot cuftom, the lord may 
feize the bSft beaft of the tenant, or whatever is due a$ 
a heriot, wherever he can find it, cither within the 
manor or out of it, even on the highway, 

§ 53. In trover, on not guilty l^fore Lord Ha/#, 
the queftion b«ng about a horfe feized for a heriot, 
it was held, that either heriot fervice, or heriot 
cuftom, is feizable off the manor; becaufe it lies in 
prender; and heriot fervice is founded on ancient 
tenure, 
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Of the Forfeiture of Copyholds^ 


§ Z» Attainder of Treafon or 
Felony, 

Alienation contrary to the 
Cuftom. 

8, Making Leafes contrary to 
the Cujlom. % 

il, A Covenant that a Perfon 
Jhall enjoy is no Forfeiture » 
15. Wajle, 

18. Declaiming Tenure, 

20. Refufal to perform Services, 
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Seftion I, 

A S copyhold eftates were originally held by the 
lowefl: and moft abjed valTals, the marks of 
feudal doimnation continvie much ftronger in thif 
tenure than in any other. So that copyholds are not 
only fubjeft to the fame forfeitures as eftates held in 
focage, but alfo to a variety of other forfeitures incident 
to this tennre. 


$ 2. If a copyholder is attainted of high treafon, Attabder ^f 
bis eftates is forfeited to the lord of hike manor ; not Fdony” 
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Title X, Copyhold. Ch. v. § a — 6. 

to the king, except by the exprefs words of an aS of 
parliament. In the fame manner, if a copyholder is 
attainted of felony, his eflate becomes forfeited by the 
cuftom to the lord of the manor. 

§ 3. A perfon to whom a copyhold is devifed, but 
W'ho is convicted of felony and hanged before admit- 
tance, does not forfeit fuch copyhold. 

§ 4. Mr. Jeffereys devifed a copyhold to his neice, 
Elizabeth J^heySy who was tried and convifted for the 
murder of the teftator, and was afterwards hanged. 
Mifs "jeffereys was not admittedj nor ever did any aft 
to fhew that fhe was the lord’s tenant. The court was 
of opinion, that Mifs Jiffereyt had no legal intereft in 
the eflate, fo could have no legal remedy to recover it ; 
and having no legal jus in re, nor ad, rem, could not 
forfeit any thing. 

§ 5. Copyholders can only alien their ellates in the 
manner preferibed by the cuftom of the manor in 
which they are fituated ; and any other mode of alien- 
ation will operate as a forfeiture. Thus, fays Littleton, 
(f. 74.) if a copyholder aliens by deed, it is a for- 
feiture ; for a copyholder being only a tenant at 
will, fuch an aft would amount to a determination 
of his will. 

§ 6. Lord Coke fays, that if a copyholder makes 
a charter of feoffment, or a deed of demife, for life, 
without giving livery of feifin, it is no forfeiture j he- 
caufe nothing pafles, * 

According 
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According to Roll, though livery is not made, yet i RoH. Ab. 
the feoffment is a forfeiture, if there be a letter of at- & ' *** 

torney to deliver feifm ; becaufe then the feoffee may 
at any time perfed the conveyance. And he thinks 
that Lord Coke ought to be underftood with this dif- 
tindion. 

Mr, Hargrave does not acquiefce in RoUh dodrine ; 

For (fays he) the criterion of forfeiture of a copy- 
“ hold by alienation feems to be, the adual paffmg of 
“ an unlawful eftate, to the lord’s prejudice ; and in 
the cafe of the feoffment, no intereft can pafs until 
“ livery, nor is it ftridly true that the feoffee may at 
any time perfed the conveyance ; for it is polliblc 
“ that, before livery, the feoffor may revoke the power 
“ of attorney, or the attorney may die, or refufe to 
^ execute the authority, 

§ 7. It is alfo faid in Roll's Abridgement, that if a i Roll. Ab. 
copyholder bargains and fells his copyhold to another * '' 

|n fee, it is a forfeiture, although the deed be not in- Co. Sup. f. 10. 
rolled, jBut this dodrine has been frequently denied 
to be la^ ; for a copyhold eftate, not being within 
the Statute of Ufes, dpes not pafs by fuch a con- 
veyance. 


§ 8. A leafe for years of copyhold lands by inden- Making 
ture, or by parol, is a forfeiture ; unlefs there be an Ji^arytoA#* 
exprefs cuftom to w'arrant it, and that cuftom muft be Cuitom. 

. - . , ' Jackman v. 
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§ 9. By the general cultom of all manors, a copy, 
holder may make a leafe for one year. But where a 
copyholder leafed his copyhold for one year, and fo 
from year to year, during the life of the leffor, referving 
to the leffor in every year the 25th day of March ; it 
was held to be a forfeiture ; for it was a leafe for two 
years at leaft, referving one day, fo that a greater eilate 
than for one year paffed in interefl j and the referv- 
ing a day in every year was but a fhift to avoid the 
forfeiture. 

§ 10. A copyholder agreed to make three feveral 
leafes by indenture, one to cqmmence after another, 
there being two days between the end of the firft and 
the commencement of the fecond, and fo between the 
fccond and the third; and made them accordingly, 
and fealed them at the fame time : this was held to be 
a forfeiture ; for it was an apparent fraud, and a greater 
eftatc than for one year paffed prefently. 

§ II. Where a copyholder made a leafe for a year 
only, aepording to the cuftom, and covenanted that, 
after the end of the year, the leffee fliould have and 
enjoy the fame lands for another year, and fo de anna 
in annum for ten years, it was held by Telverton to be 
no fuch leafe as would make a forfeiture ; becaufe the 
leffee had a lawful eftate but for one year only ; and 
die court agreed with him. 

§ 12. Lord Chief Baron G» 7 fcr/ feems, in the firft 
ipftance, to doubt this cafe, for “ the words covenant 

and 
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and grant make a leafe,” &c. He afterwards, how- 
ever, fays ; “ But, in another cafe, it was held that 
“ thefe words by conftruftion might make a leafe, 

“ where the lands might be let ; but otherwife, where 
“ the lands could not be let : which diftinftion feems 
“ very reafonable, for the words themfelves do not 
import a leafe ; and it would be a very injurious 
conftrudion to make them a leafe, and fo a forfei- 
“ ture, when they only import of themfelves a cove- 
“ nant.” 

It is faid mBacon^s Abridgement y Tit. LeafdJ ( 1 - 6 .), that 
in fuch a covenant it would be better if it were worded, 
to permit and fuffer the lelfee to have, hold, and enjoy 
the lands in fuch manner ; for a covenant in that form, 
even of freehold lands, will not amount to an immediate 
leafe, becaufe the words, permit and fuffer y prove that 
the eftate is ftill to continue in him from whom the 
permiffion is to come ; for, if any eftate thereby paffed 
to the covenantee, he might hold and enjoy it without 
any permiffion from the covenantor; and, therefore, 
in fuch cafe, the covenantee hath only the Bare cove- 
nant for his fecurity of enjoyment, without any adua! 
eftate made over to him. 

§ 13. Mr. Hargrave appears to acquiefce in this iTnft. jja. 
dodrine. “ Becaufe, (fays he), though in general a 
“ covenant amounts to a leafe, yet it feems harlh to 
“ give fuch a conftrudion, where a leafe amounts to a 
“ forfeiture, and the intention of the parties may have 
effed by way of agreement ; and, in a modern cafe, 

« it 
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it was fettled, that an executory agreement for a 
“ leafe of a copyhold eftate fhall not operate as a for- 
feiture. 

§ 14. A leafe made by licence from the lord is no 
forfeiture ; and, in fuch a cafe, the lelTee may affign 
over his term, or make an under leafe, without any 
new licence ; for the intereft of the lord was difeharged 
by the licence. 

§ 15. Every fpecics of wafte, whether voluntary or 
permiflive,* which is not warranted by the cuftoms 
of the manor, will operate as a forfeituee of a copy- 
hold eftate. 

§ 16. If a Hranger comihits wafte upon a copyhold 
eftate, without the alfent of the copyHolder hiinfelf, it 
will not operate as a forfeiture. But if the hulband of 
a copyholder commits wafte, it will amount to a for- 
feiture. 

§17. A copyholder cut down more timber than he 
could juftify, and a bill being brought againft him for 
a difeovery, he demurred, becaufe it would fubjeft him 
to a forfeiture as being wafte ; and the demurrer was 
allowed. 


§ 18. If a copyholder difclaims holding of his lord, 
or fwears in court that he is not the lord’s copyholder j 
or, if the fteward Ihcws the court roll to the copy- 
holder, to prove that his land is held by copy, and the 

copyholder 
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copyholder aflerts his eftate to be freehold, and (hews 
a deed, under which he pretends to have a freehold, 
and tears the court roll, thefe ads Avill operate as a 
forfeiture. 

§ 1 9. But if a copyholder, in prefence of the court, 
ipeaks irreverent words of the lord, as, that be ejcacts 
and extorts unreafonable hnes, and undue fervices; 
this is fineable only, and no forfeiture. So, if a copy- 
holder fays in court, that he will devife means to be 
no longer the lord’s copyholder, this is neither caufe 
of fine or forfeiture : for perhaps the mcjms he in- 
tended were lawful, by conveying away his copy- 
hold. 

§ 20. Copyhold eftates are alfo fubjed to forfeiture 
by negled or tefufttl of the tenant, to perform the du- 
ties and fervices required by the cuftom of the manor- 
Thus, if a copyholder negleds to appear at the court 
of the manor after fummons, he will forfeit his eftate. 
But to make this a forfeiture, there muft be a particu- 
lar warning to each tenant, or a general notice within 
the parilh : after which it is a forfeiture, uothout any 
exprefs refufal ; for, unlefs the copyholders attend, no 
court can be held ; which would be highly prejudicial, 
not only to the lord, but alfo to the tenants. 

S 21. A copyholder negleded to do his fuit and 
fervice for the ^ace of three years together. The que- 
ftion was, whether this was a fufficient caufe of forfei- 
ture. It was faid by the cqurt, that it was no caufe of 
fiDrfeiture, if a warning was not given by the lord of 
6 the 
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the time when his court was to be held, and notice 
thereof given .to the copyholder himfelf. And that 
the withdrawing of his fuit by a copyholder is only 
fincable ; but if he denies to do his fuit and fervice, 
then it is a forfeiture. 

§ ^2. Where the lord required the copyholder to 
do his fervices, and he anfwered, if they were due he 
would do them, but it Ihould be tried at law firft whe- 
ther they were due or not. This was held not to be a 
forfdture. 

§ 23. If a copyholder is confined By ficknefs, or is 
afraid of being arrefted, or is a bankrupt, he will be 
^ excufed from attending the lord’s court. 

§ 24. When the copyholders are affembled in the 
lord’s court, they are bound to do the proper bufinefs 
of the court ; fo that, if a jury or homage refufe to 
prefent the articles upon oath, it will amount to a 
forfeiture. 

S 25. Where copyholds are defcendible, the heir is 
bound, on the death of his anceftor, to come to the 
lord’s court, and require to be admitted. If he ne- 
glefts to appear within the time preferibed by the cuf- 
tom, a proclamation is made for him to come in, and 
be admitted ; if he does not then appear, farther pro- 
clamations are made at the two or three next courts, 
according to thecuftom of the manor; and if the hdr 
does not appear immediately after the laft proclamation, 
the lord may feife the copyhold as forfeited. 

9 


§ 26. If 
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S 26. If the heir of a copyholder is beyond fea, at 
the time of his anceftor’s death, or if he is within age, 
non compos mentis^ or in prifon, his non-appearance at 
the lord’s court to be admitted, will not amount to a 
forfeiture. 

§ 27. The cuftom of a manor was, that fhofe who 
claimed copyholds by defcent, ought to come at the 
firft, fecond, or third court, upon proclamations made, 
to take up their eftates, or elfe they fliould be forfeited. 
A tenant of the manor having iffue inheritable by the 
cuftom, died, fuch ilTue being at that time beyond fea, 
the proclamations all ptfiTed, and the heir did not re- 
turn in two years ; but, upon his return, he prayed 
to be admitted to the copyhold, and proffered the lord 
his fine in court, which the lord refufed to accept, of 
to admit the heir,' but ieized the land as forfeited. 

It was adjudged that this was no caufe of forfeiture, 
becaufe the heir was beyond fea at the time of the 
proclamations, and the lord was at no prejudice, for 
he had taken all the profits of the land in the mean 
time. 


§ 28. It feems to be now held, that there muft be 
a particular cuftom to warrant the forfeiture of a copy- 
hold, by the mere non-appearance of the heir to be 
admitted ; and that, by the general cuftom, the lord 
is only authorized, in a cafe of this nature, to feize the 
land, until the tenant comes in to be admitted. It is 
alfo required, that all the proceedings fliould be ftridly 
conformable to the cuftoms of the manor, and the pro> 
Vox.* I. Bb clanutkoa 
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clamatlons proved viva voce, and not by the court rolls 
only, otherwife no forfeiture will incur. 

§ 29. At a court leet and court baron, holden for 
the manor oi Fcatherjlone in 1785, the homage pre- 
fented the death of Sir S. Helier, and an entry of a 
proclamation on the rolls was made as follows : “ At 
“ this court public proclamation was made for the firll 
“ time for the heir of Sir S. Hclicr Knight, deceafed, 
“ to come into court, and be admitted tenant to all 
“ and fingular the feveral melTuages, Sffr. within the 
“ precincto of this nianor, whereof the faid Sir S. 
“ Helier died feil'ed, or ell'e the fame would be feifed 
“ by tlie lord of the faid manor, for want of a tenant. 
“ But nobody came who fliewed any title to the fame ; 
“ therefore fuch default, and this proclamation, are 
“ recorded.” Two other fnnilar ploclamations were 
made at two fubfequent courts, &c. By an entry on 
the rolls of a fmall court and court baron, holden on 
the 14th ’January 1786, it appeared as follows : “ At 
“ this court, a precept was ifl'ued by the fteward of 
“ the manor, and delivered to fF. B. bailiff and officer 
“ of the manor, direding him to feife into the hands 
“ of the lord, all and fmgular the feveral copyhold 
“ mefluages, &c. which are fituate and being in Fca- 
“ tberjlonc, within the precincts of the manor, of which 
“ Sir S. Helier died feifed ; and to return the precept 
“ at the next court to be holden on,” fifr. By an- 
other entry on the rolls at a fmall court and court baron 
holden on the 4th ivinwry 1786, it appeared as fol- 
lows : “ At this court, JV. B. bailiff of this manor and 
“ officer of this court, returned the precept, which 
6 “ iffued 
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“ iffued and was delivered to him at the laft court 
“ holden for this manor, in every thing obeyed and 
“ executed, to wit, that he had taken adual pofleflion 
“ of, and feifed into the hands of the lord of the ma- 
“ nor, all thofe four feveral copyhold meffuages, Idc. 
“ whereof the faid Sir S. Holier died feifed, as by the 
“ faid precept he was commanded.” At a fubfequent 
court, the lord of the manor granted the faid copyhold 
premifes to a ftranger, his heirs and affigns for ever, 
according to the cuftom of the faid manor, who was 
admitted tenant, and paid the lord a fine of 692 /. and 
made his fealty. 

The heirs at law of Sir S. Holier did not apply to be 
admitted until the year 1788, when they were refufed ; 
and, in confequence thereof, brought their ejectment j 
and a verdift was found for the plaintiffs, fubjed to the 
opinion of the court upon the above cafe. 

After feveral arguments. Lord Chief Juftice Kenyon 
is reported to have faid ; “ The firft point made, is on 
“ the fuppofed forfeiture by reafon of the heirs of Sir 
“ S. Holier neglefting to come to the lord's court to 
“ be admitted as his tenants, and to fatisfy the lord's 
“ claim of the fruits of his tenure. I cannot but ob- 
“ ferve, that the intereft of the lord of this manor 
“ was not very deeply concerned in the heirs not com- 
” ing to be admitted, becaufe it is ftated, that no fine 
“ was due on admiflion. The cafe does not, indeed, 
“ ftate that he had a minute intereft, namely, a relief 
of 3/. 6 d. ‘, but, however fmall this fruit of tenure 
“ was, the lord undoubtedly had a right to it, and to 

Bbz “fee. 
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“ fee, by the infpeftion of his court rolls, who were 
“ his tenants. But the feyerity of the law in thefe, 
“ as in all other cstfes of forfeiture, warrants the courts 
“ in taking care that there is the greateft accuracy 
“ in the lord’s proceeding. It is fo in the cafe of out- 
“ lawry, and all cafes of criminal proceedings. Se* 
** veral cafes were mentioned, which fhew that a 
“ general forfeiture of a copyhold eftate, for not com- 
“ ing in tp be admitted, does not accrue, unlefs there 
“ be a cuftom to warrant it. In fuch cafes, the lord 
“ has wily a right to enter into polfeffion, to fatwfy 
“ himfelf*Df the injury he fuftains for the want of a 
tenant j he can only retain 'the pofTeflion quoufque. 
It feemed almoft, and would have been properly 
“ admitted in the argument, |hat if |he lord, having 
a right to feize quoufque^ did fewe abfolutely, there 
" was a defed in the feizure, which* vitiated the whole. 
“ But it was contended that there was no defeft in the 
“ feizure, for that the epurt might pjefume, for any 
«« thing that appeared to the contrary, that the lord 
« did only Iei?e till a tenant came in to be admitted, 
** and that opitda prefumuntvr fikmnitur ejfe a^a. But 
** I think hsfficient aj^ars in the cafe to ibew, 
** that die idzure was imcgular. A feiaure generally 
“ and undefined, muft neceharily be a leizure of the 
whole property ; if it were not, what otbor line could 
** be drawn ? So an entry upon-^ eftate generally, 
“ is an entry for the whole ; and if it be for lefs, it 
“ fhould be fo defined at the time. The cafe, how- 
** ever, does not reft on this obfervadon, for we col- 
le& from fubfequent a^Is of the lord, which are bn- 
** ambiguous, what lus idea was wdien he did feize, 

« for 
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** for he made w abfolute grant of the whole of this 
“ property to the defendant, his heirs and afligns for 
“ ever, taking a fine of 692 /. on his admiffion. Then 
“ I am bound to fay, that the lord entered as 

for an abfolute forfeiture ; and as this is a proceed- 
“ ing where the moft ftri£l regularity is neceffaiy in 
“ all its parts, we are warranted in faying, that here 
“ was no feizure binding on the parties,” 

Judgment was given for the heirs of Sir S. Helier. 

§ 30. The lord of a manor cannot lying a bill 
^ainft copyholders to eompel them to '•ome in and be 
admitted tenants ; for he has his remedy at law, by 
making proclamations fo many court days. But if 
there be any confufion arifing from copyhold lands 
being blended togetherll the lord may bring a bill of 
difcovery, to afcertain the lands. 

§ 31. By the particular cuftom of fome manors, 
the non-appearance of a perfpn to be admitted, to 
whom a copyhold has been furrendered, amounts to a 
forfeiture. But> in a cafe of this kind, ixifancy will 
escufe, 

§ 32. The non-appearance of a devifec of a copy- 
hold to be admitted, operates, in general, as a forfeit- 
ure. But where a copyhold was devifed to Hk per- 
fons on certain trufts j pne offered to be admitted, and 
to pay his proportion of tlie fine, but the lord' refufed, 
unlefs he wpuld pay the whole ; the other five de- 
clined the trufl;. The lord, after three proclama- 

B b 3 tions ' 


Clayton v. 
Cookes, 

2 Ack. 449 * 


Non-appear- 
ance oF a 
Surrenderee. 

King V. 
Dillingilon, 

3 Mod. 22 c. 
1 Salk. 386. 


Non-appear- 
ance of a 
Devifec. 

Roc V, 
Huttorii 

2 Wilf. 162. 




R^^ruTal to 
pay Fines. 

pdlion V. 
Hairmond, 
Cro. r.liz, 
779 - 


Co. Cop. 
f*57* 


Gardiner v. 
Norman, 
Cro.Jac. 617: 

WiUowe’s 

rafe, 

jjRep. I, 


%'itle X. Copyhold. Ch. v. § 32 — 35. 

tions for the fix truftees to come in and be admitted, 
feized for a forfeiture. The court held, that the lord 
pught to have admitted the perfon who offered himfelf, 
and then he might have proceeded to recover his fine 
from the fix devifees, if it was due either by law, or 
the cuftom of the manor ; and that he had been too 
hafty in entering for a fiippofed forfeiture, before ad- 
mittance. A feizure qiwvfque is, until fomebody comes 
to be admitted ; one comes and ofl'ers to be admitted : 
fo it was clear the lord had no right to feize. 

§ 33. T]ie refufal of a copyholder to pay the fine 
due on his admittance, is a forfeiture, provided fuch 
fine be certain : but where the fine is uncertain, the 
refufal of the copyholder to pay the fine alTefled by the 
lord, upon the ground that a greater fine is demanded 
than is warranted by the cuftom, wiV. not amount to 
a forfeiture. 

§ 34. If the fine be uncertain, though a reafonable 
fine be afl'effed, yet as no man can provide for an un- 
certainty, .the copyholder is not bound to pay it pre- 
fently upon demand, but ftiall have a convenient time 
to difcliarge it, if the lord does not appoint a day cer- 
tain for its payment. But if it is not paid on the day 
appointed, the eftate will be forfeited, 

§ 35. Though the fine affeffed be reafonable, yet 
the lord muft appoint the time and place where it is to 
be paid ; becaufe it ftands upon a point of forfeiture of 
the eftate j and the copyholder is not obliged to carry 
fils fine always about him. But, as to a fine certain, 

the 
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the copyholder is obliged to pay it immediately upon 
admittance. 

§ 36. If a copyhoMer is bound by his tenure to the 
payment of a certain yearly rent to the lord, and he 
refufes to pay fuch rent, he will forfeit his copyhold. 
Such a refufal mud, however, be founded on an idea, 
•that the lord has no right to the rent, which implies a 
difclaimer of the tenure. For if the copyholder ad- 
mits the lord’s claim to the rent, but fays he has no 
money, or makes any other excufe of that fort, it is 
no forfeiture. 

§ 37. If a copyholder be abfent when the lord de- 
mands the rent, and no perfon is there to pay it, which 
is a refufal in law, yet the court doubted whether it 
was a forfeiture';., as it did not amount to a voluntary 
refufal : and two of the judges faicl, there ought to be 
a demand from the perfon of the copyholder to make 
a forfeiture. 

§ 38. Where the eftate of a lord of a irvanor ceafes 
by limitation of a ufe, and is thereby transferred to 
another perfon, who demands rent of the copyholder, 
and he refufes to pay it, this is no forfeiture, without 
notice given to the copyholder of the alteration of the 
ufe and eftate. 

§ 39. With refpeft to the perfons who- are capable 
of committing or incurring a forfeiture of copyholds, 
Lord Coke fays, that none but perfons of found mind 
and underftanding can forfeit j fo that no ad done by 

B b 4 an 
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Co. Cop. 
f. 57. 

(rilb. Ten. 
225. 


Crifpv. Freer, 
Cro. Eliz. 
505 - 


Hob. 15J. 
(iilb. Ten. 
225. 


8 Rep. 92 a. 


Who may 
forfeit. 

Co. Cop. 
f. 59. 
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an idiot, lunatic, or infane perfon, will operate as a 
forfeiture of a copyhold. 

§ 40. By the ftatute 9 Geo. i. c. 29. f. 5-, it is en- 
a£led, that ho infant or feme covert fhall forfeit any 
copyhold melTuages, ^c. for their negledf or refufal to 
come to any court or courts to be kept for any manor 
whereof fuch meffuages, are parcel, and to be ad- 
mitted thereto ; nor for the omiffioa, denial, or re- 
fufal to pay any fine impofed or fet on their admit- 
tances. § 6. Provided, that if the fines fo impofed lhall 
not be warr^ted by the cuftom of the manor, or lhall 
be unlawful, that then fuch infant or feme covert lhall be 
at liberty to controvert the legality of fuch fine or fines. 

§ 41. A forfeiture, in general, only extends to the 
copyhold in which the aft has been ^one, I or if a 
copyholder be feifed of black-acre by the rent of 3 d.^ 
white-acre by the rent of 4 and green-acre by the 
rent of 6 d., and commits wafte in black-acre, it Is 
thereby forfeited : but there is no forfeiture of white- 
acre or green-acre. For although they are all in one 
and the fame hand, yet every acre is held feverally ; 
and to every acre there is a feveral condition in 
tacitc annexed. 


Extent of 
Forfeiture. 

T averner v. • 
Cromwell, 

4 Rep. 27 «. 
Gilla. Ten. 
VT' 


W- § 42. It was alfo refolved in the preceding caffe, 

that if a copyholder who holds three acres feverally, 
furrenders them to the ufe of and his heirs, and the 
lord admits A, accprdingly, tenendum per antiquo fer~ 
vitia inde pritu debifa et jure comfueta, or to fuch effeft, 
find after A, comnuts ^ forfeiture in hix^^acre, he 

M\ 
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ftiall forfeit that only, and none of the others ; for the 
tenendum continues the feveral tenures. 

§ 43. So, if feveral copyholds efcheat to the lord. Id. 
and he regrants them to another, tenendum per anti- 
qua fervitict they fliall be held feverally, as they 

were before the efcheat. 

§ 44. It fliould, however, be obferved, that wafte, 3 Keb. 641. 
committed in any part of a copyhold, is a forfeiture of 
all the lands held by the fame tenure with that part ; 
for the condition in law, which is annexed to the whole 
eftate, is broken. 

§ 45. It is faid by Lord Coke^ that a prefentment by 
the homage is neceffaiy to make a forfeiture, in thofe 
cafes where the Ibrd cannot be prefumed to have notice 
of himfelf ; as where the tenant is convided of treafon 
or felony, or makes an alienation contrary to the cuf- 
tom. But it appears to have been refolved in yy Eltz. 
that prefentment is not abfolutely neceflary, but for the 
lord’s better inftrudion of his title ; and that the lord 
may take advantage of a forfeiture before prefentment. 

It is, however, fafer to get ail forfeitures prefentedj 
and if there is a particular cuilom, it mufl be pur> 

S 46. Forfeitures may, in many cafes, be difpenfed what dif- 
with, by the ad of the lord. Thus, if the copyholder 

' n r f a Forfeiture, 

has broken the cuftoms of the manor, by committing C 5, 

wafte, refufmg tp perform his fervices, or to pay his Co.Sup.f.i». 

rent, th? fprfejtvtrc? arifing front thtSfe ads may bp dif. 

penfed 


Where Pre- 
fentment ig 
ncccfTary. 

Oo.Cop. f.cy. 
Glib. Ten. 
246. 

Cro, £l!s» 
499. 
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penfed with, by a fubfequent acceptance of rent, or 
other aft, by which the lord acknowledges the copy- 
holder to be his tenant. But it is faid, that a for- 
feiture arifing from any aft done by the copyholder, 
which tends to the deftruftion of the copyhold, as if 
the copyholder makes a feoffment, cannot be dif- 
penfed with. 


Milfnx r. 
Baker, 

1 Lev. 26, 


§ 47. If a copyholder commits a forfeiture, and 
the lord pro tempore having a legal title, grants an ad- 
mittance, it will operate as a difpenfation of the for- 
feiture, not only as to himfelf, but as to the perfon in 
reverfion ; for fuch a new 'grant and admittance 
amounts to an entry for the forfeiture, and a new 
grant. But a lord by wrong, cannot, by fuch an ad- 
mittance, purge the forfeiture, fo as to bind the right- 
ful lord. 


Pafcall V. 
Wood, 

3 Kcb. 641. 


Gi)b. Ten* 
247* 


§ 48. A copyholder cut timber and fold it, and 
died ; the fucceedin^ lord brought an ejeftment : the 
defendant pleaded, that in trefpafs brought by him, the 
lord (noW plaintiff) juftified for taking a heriot. And 
per curiam, juftification for heriot fervice, on feifin of 
the anceftor, is an acceptance of the heir, as tenant, 
and purges the forfeiture. 


§ 49. It was faid, in this laft cafe, that where there 
is an aftual entry by the lord, in the life of the copy- 
holder, for" a forfeiture by him, no acceptance after will 
purge the forfeiture. And though it never was pre- 
fented by the homage, that is not material, it being a 
thing notorious. 


§ 50. Where 
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§ 50. Where the lord is ignorant of the aft, by 
which a copyhold has been forfeited, no aft of his will 
operate fo as to difpenfe with the forfeiture. 

§ 51. If the lord accepts of a furrendcr, not know- 
ing at the time that a copyholder has committed 
a forfeiture, fuch an acceptance will not difpenfe 
with it. 

§ 52. In all cafes of forfeiture of copyholds, the 
lord is the only perfon who fliall take advantage of 
fuch forfeiture ; and even a leflee for years' of a manor 
fhall take advantage t)f a forfeiture committed by a 
copyholder of the manor ; for he is domlnus pro 
tempore. 

§ 53. Thus, if a copyholder for life, with a re- 
mainder over for life, commits a forfeiture, the lord 
of the manor, and not the perfon in remainder, fhall 
enter for the forfeiture ; and fhall retain it during the 
life of the perfon who committed the forfeiture. 

§ 54. In all cafes of forfeiture for treafon or felony 
by a copyholder, the lord becomes entitled to the 
copyhold, and not the king, uulefs there is a fpecial 
aft of parliament for that purpofe ; and where by the; 
flatute iiCha. 2 of Regicides, the forfeiture was given 
to the king of all lands, tenements, and hereditaments, 
^c. Lord Hale faid, that copyholds were not included ; 
for if a copyhold was forfeited by this aft, it would 
be deftroyed, and pafs by letters patent, and not by 
furrender, 


Matlicws r. 

Whetton, 
Cro. Car, 

233- 


Who Hiall 
take Advan- 
tag’c of a 
Forfeiture. 

I Roll. Ab. 
509. 


9kRep. 107 <7. 
I Salk. 18B. 


Duke of York 
V. Marfliam, " 
Hard. 432* 


S 55. There 
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Porter, 
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Nafti V. Earl 
of Derby, 

Z Vcrn. 537. 


Title Copyhold. CA. v. § 55—57. 

§ 55. There are many cafes in which courts of 
equity have interpofed to moderate the rigor of copy- 
hold cuftoms, and to relieve againft unrealbnable for- 
feitures. 

§ 56. A copyholder for life had committed a for- 
feiture, by cutting down timber trees, which was found 
fo by a trial and verdid at law ; and the lord entered, 
and admitted the defendant, who was the remainder- 
man. The copyholder exhibited his bill to be relieved 
againft the forfeiture ; offering, if it fhould appear to 
be wade, to make fatishidion. An idue was direded 
to try whether it was the primary intention of the copy- 
holder, in cutting down the timber, to commit wade ; 
and it being found for the plaintid*, it was decreed, he 
fhould be relieved, and that the defendant, the remain- 
der-man, fhould deliver up the pblfelTion to the plaintid*, 
and account for the mefne profits. 

§ 57. A perfon, having two copyholds held of the 
fame manor, cut down timber in the one, and em- 
ployed it ‘in repairing the other ; pretending that he 
was authorized by the cudom of the manor, the timber 
being affigned and fet out by two of the cudomary 
tenants. An ejeftment was brought, upon the fup- 
pofition that this was voluntary wade, and confequently 
a forfeiture. 

Upon the fird trial, a verdift was given againd the 
lord j but upon a new trial, the jury found againd the 
cudom. 


Abfll 
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A bill waft then brought in Chancery to be relieved 
againll the ibrfdture. It was admitted, that by the 
cuftom, when timber was wanting on one copyhold 
tenement, the lord, by his woodman or bailiff, might 
affign timber for repairs, on any of the other copy- 
hold ellates. 

3at here a cuftom was fet up, for two tenants to 
adlgn to a third, which might be prejudicial to the 
lord, and more timber might by that means be cut 
than was neceffary ; and thriving timber, when there 
might be found enough of that which was decaying, 
fit for repairs. It was, however, admitted, that the 
timber was of fmall value, and all of it employed in 
the repairs of the copyhold. The Lord Keeper re- 
lieved the plaintiff againft the forfeiture j but decreed 
him to pay die eofts of both the trials at law, and the 
cofts of this fuit. 

§ 58. The Court of Chancery relieved a quaker 
againft a forfeiture which he had incurred by not 
doing fuit and fervice. 

§ 59. The Court of Chancery will alfo relieve againft 
an excellive fine. But a bill in Chancery cannot be 
brought by a fingle copyholder to be relieved againft 
an exceflive fine, in regard the fine infifted to be ex- 
ceffive ought to be tried by a jury. But a bill 
might lie in order to fettle a general fine to be jsaid 
by all the copyhold tenants of a manor, to prevent a 
muldplicity of fuits. 


Ciidmorc v» 
Raven, 

2 Vtru, 664, 


Cowper V. 
Clerk, 

3 P. Wms. 


S 60. A court 
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Title X. Copyhold. Ch. v. § 6o, 6t. 

§ 60. A court of equity will not, however, inter- 
pofe in cafes of this kind, unlefs there are equitable 
circumftances which entitle the party who has com-> 
mitted the forfeiture to relief. 

§ 6i. The plaintiff brought his bill to be relieved 
againft the forfeiture of his copyhold eftate. The cafe 
appeared to be, that he had been guilty of the greatefl 
difobedience poffible to his lord ; that after fix feveral 
prefentments to repair, and an entry by the lord for 
the forfeiture, he brought an ejeftment ; and when, 
upon the trial, a rule was entered into by confent, 
that upon payment of 4/. .to the lord for his cofts, 
(which were not a fourth part of the cofts he had put 
die lord to), and putting the eftate into repair, he 
fliould be admitted to it again ; yet he never complied 
with the rule, nor made any offer pf difts to the lord ; 
but inftead of that, brought another ejeftment, and 
was nonfuited ; and after nine or ten years more, 
brought his bill. Upon thefe circumftances, the Lord 
Keeper declared, he ought to have no relief, or, if he 
were to be relieved, yet it muft be upon payment to 
the lord of all his cofts, and putting the eftate into 
good repair, which would amount to more than his 
intereft was worth, having only an eftate for life : and 
■ difmiffed the bill, but with cofts. 

The Lord Keeper likewife declared, that though 
this were a voluntary wafte, and forfeiture, (againft 
which it was objected that this court never gave relief), 
yet he thought the , rules of equity not fo ftrifl, but 

that 
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that relief might be given even againft voluntary virafte 
and forfeiture. 

§ 62. A copyholder made leafes not warranted by ''• 

the cuftom of the manor, and worked a quarry of ftone prec. in Cfci. 
from his freehold lands into the copyhold, without 
licence. Afterwards his fon cut down trees, and in- 227. 
clofed fome of the copyhold lands, notwitbftanding , 
feveral repeated admonitions from the lord; who 
brought his ejeftment, and had a verdict as for a for- 
feiture. On a bill brought for relief. Lord Macclesfield 
was clear of opinion, that there was no foundation for 
equity to interpofe ; that it would be to alter the 
nature of the tenure whereby copyholds fubfifted ; that 
if this was a forfeiture at law, a court of equity had 
nothing to do with it ; and that it was like the cafe of 
a feoffment or fine' levied by a particular tenant, againft 
which there could be no relief ; that copyholders were 
but tenants at will, though it were according to the 
cuftom of the manor ; that this entirely differed from 
the cafe of a forfeiture for non-payment of rent, or of 
a fine, for there the eftate was in the nature *of a fecu- 
rity for thofe fums, and the lord might be recompenfed 
in damages and colts ; that making a leafe for years 
W’as a forfeiture, as it was a determination of his will, 
and though the lord Ihould refufe to grant fuch licence, 
yet the tenant has no remedy, nor would this court 
compel the lord to grant fuch licence ; that though 
ihefe copyholds are mended by time, and ’ are in the 
nature of an inheritance, yet ftill the tenant is obliged 
to obferve the law and cuftom to which they are fub- 

jeet ; 
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jed ; that thefe cuftoms are in the nature of the lind* 
tadon of an eftate, which determines on the breach of 
them ; and that unlefs there were fome equitable cir- 
cumftances m the cafe the court could not interpofe, 
as that would be to repeal and deftroy the law. 


Wirty T. 
Pemberton, 
2 Ab. £q. 
a79. 


§ 63. The Court of Chancery will not interpofe 
in the cafe of heriots } becaufe the cullom is un- 
reafonable* the lols a family fuftains being thereby 
aggravated. 


ITILE 
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TITLE X. 
COPYHOLD. 


CHAP. VI. 


Of the Extmguijhment and Sufpenfion of Copyholds. 


§ 2. Surrender to the Lord. 
5. Releaf e to the Lord, 

(S. Conveyance by the Lord, 
8. Euf ranchifement. 


15. IV hen the Lands ceafe to he 
demifahle, 

\6, Su/pet^ion of Copyholds. 


Sedion i. 

STATES held by copy of court roll may be ex- 
tinguilhed in Yeveral ways ; for whenever an ellate 
of this kind ceafes to be held by copy of court roll, 
according to the cuitom of the manor, it is faid to be 
extinguilhed and gone. 


§ 2. Thus, if a copyholder furrenders hi^ eftates to 
the lord, to the ufe of the lord, the copyhold is thereby 
extinguilhed. 

S 3. It is, however, neceffary in a cafe of this kind, 
that the lord, to whom the furrender is made, fhould 
have a lawful ellate in the manor. For a furrender 
by a copyholder, to a perfon who has acquired the 
manor by wrong, will not operate as an extinguilhment 
of the copyhold. 

Von. I. C c S 4. Error 


Surrender to 
the Loid. 
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Pitt V. Moore, 
z Show. 156. 
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Gilb. Ten. 
300. 
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I Leon. 102. 
Contra, 

Cro. Eiiz. 
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Glib. Ten. 
301. 
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Title X. Copyhold. Ch. vi. § 4 — 7. 

§ 4. Error on a judgment in ejeftment in the Court 
of Common Pleas, where, on a fpecial verdid', the 
cafe was, that a bifliop, being dilTeifed of a manor dur- 
ing Cromwell's, ufui pation, a copyholder furrendered 
to the difleifor, to difpofe of the copyhold as he pleafed j 
after the reftoration the bifliop entered, the copyholder 
brought his ejedment, and it was held in the Common 
Pleas, that the copyhold was not extinguifhed, and that 
it was a void furrender. 

§ 1^. If a copyholder relcafcs to his lord, it will 
operate as an extinguiflihient of the copyhold. So, if 
the lord conveys away the frediold of a copyhold to 
a flranger, and the copyholder releafcs to the ftranger, 
this will alfo extinguifh the copyliold. For, although 
a releafe cannot, in its own nature, pafs away a polTefiion, 
yet it may amount to a fignification of the tenant’s in- 
tention to hold the lands no longer ; and the rule is, 
that every thing amounting to a determination of the 
copyholder’s w'ill, to hold no longer, extinguifhes the 
copyhold. But, if a copyholder be oufled and the 
lord of the manor diildfled, and the copyholder releafes 
to the difleifor, nihil opsratur. 

§ 6. A conveyance of the land by the lord to the 
copyholder, for any eftate of freehold, or even for a 
term of years, will extinguifh the copyhold. For the 
eftate of the copyholder being only at will, it becomes 
merged by the acceflion of any greater eftate, 

§ 7. If the lord.demifes the lands held by cgpy to a 
ftranger, for years, and the ftranger afSgns over his 
■5 term 
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term to the copyholder, this will extinguifli the copy- 
hold ; for both thefe interefts cannot exift in the fame 
perfon, Jimul ei femel, and, confequently, one of them 
muft be determined, which, of neceffity muft be the 
cuftomary eftate ; for the eftate, at common law, can- 
not merge in that ; and, when common law and cuf- Hide v. 
tom come together, and one or the other muft necef- ^00! '! 85. 
farily ftand, the common law fliall be preferred, and 
take place before the cuftom. 

§ 8. The next mode of extinguifliing a copyhold Enfrandiife- 
eftate is by enfranchifement, ' by which the tenure is 
changed from bafe to free. This may be done by the 
lord’s relcafing to the copyholder his fignoral rights 
and fervices, by which the tenure between the copy- 
holder and the lord is extinguilhed ; and as the copy- , 2^^,, 

holder was tenanfat will to the lord, which created a Vide Tit. 32. 
privity between them, the releafe enlarges his eftate, 
and gives him the freehold. 

§ 9. We have feen, that a conveyance of the free- vide f. 6. 
hold by the lord to the copyholder extinguiflies the 
copyhold ; for in faff it operates indireftly as an enfran- 
chifement, becaufe a freehold and copyhold tenure 
cannot fubfift together, and confequently the lefs 
worthy, that is the bafe tenure, becomes merged in the 
freehold. 

§ 1 0. Where a copyhold is enfranchifed, either by Lit. f. i4<5. 
a releafe of the fervices, or a conveyance of the free- * 
hold to the copyholder, the premifes are fevered from 
the manor, and wjll^ for the future, be held of the 

C c 3 lord 
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lord paramount, by the fame fervices as thofe by which 
they were held of the lord by whom they were en- 
fi^chifed. 

§ II. When a copyhold eftate is enfranchifed, all 
fervices and renders to which fuch copyhold eftate was 
fubjefl: previous to the enfranchifement, become ex- 
tind and gone ; nor can the lord of a manor, upon 
enfranchifement, referve to himfelf the antient fer- 
vices ; for the tenant, in confequence of the enfran- 
chifement, muft hold of the fuperior lord, and not of 
the lord who enfranchifeS. 

BradIhawT. § 12. In an adion of debt to recover 2 s. 6 d., in 
4 Term Rep. which fum the defendant was amerced for not attend- 
443* ing a court baron, it appeared that the defendant was 

feifed of 14 acres of land, which had ‘Formerly been held 
of the manor whereof the plaintiff was lord, by copy of 
court roll. But that in i., the then lord of 

the manor made a feoffment of the land to the then 
copyholder, referving a yearly rent, (which was ftated 
in the dedd to be the antient yearly rent), for all man- 
ner of fuits, fervices, and demands whatfoever. 

The qUeftion was, whether the owner of this land 
was bound to attend the plaintiff’s court. 

Lord Kenyon obferved, that the principal queftion 
was fettled by the ftatute of quia emptores^ i8 Edw. i., 
for after that ftatute, the lord could not by any deed 
referve the old fervices, when he conveyed away the 
eftate in refpeft of which thofe fervices were due j as 

8 the 
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0 ' 

the tenant muft hold of the fuperior lord. By the 
conveyance, the eftate was no longer parcel of the 
manor, nor held of the manor, neither was the defen- 
dant’s anceftor any longer a tenant of the manor; 
therefore, it was clear that the defendant was not 
bound to attend the plaintiff’s court as a tenant of the 
manor. 

§ 13. The lord of a manor who enfranchifes copy- 
holds, muft either be feifed in fee, or have a power 
to convey the fee-fimple of the lands to the copyholder, 
in order to enable him to enfranchife them. 

§ 14. Although a copyholder iliould only have a 
particular eftate in his copyhold, yet he may take an 
enfranchifement which fhall be deemed abfolute. But 
in a cafe of this kind, the enfranchifement lhall be for 
the benefit of the perfons in remainder, who would 
have taken the copyhold intereft in cafe there had not 
been an enfranchifement ; and a court of equity will 
accordingly dired a conveyance from the heirs at law 
of the particular tenant, to the perfons in remainder, 
on their paying a proportionate part of the confidera- 
tion advanced for the enfranchifement. 

§ 15. We have feen, that whenever lands which 
have been held by copy of court roll have ceafed to be 
demifed or demifable by copy, they become incapable of 
being ever granted again by copy ; fo that,. in faft, the 
copyhold is exdnd. 
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Title X. Copyhold.. Ch.'n. § 16. — 18. 

5 16. There are feveral cafes in which copyholds 
are fufpended only for a certain time, and not abfo- 
lutely extinguiflied. Thus, it is faid, that where a 
perfon who holds a copyhold eftate becomes king, the 
copyhold is fufpended ; for it would be beneath the 
dignity of a king to perform fuch fervices as thofe to 
which copyholds are fubjeft. But after his deceafe, 
the next perfon who becomes entitled to it, (not being a 
king), fhall hold by copy, in the ufual manner, and the 
tenure be revived. 

*§ 17. Where a copyholder married the lady of the 
manor, it was held that this operated as a fufpenfion of 
the copyhold during the marriage only, and was not 
an extinguifhment. 

§ 18. Where a copyholder tdok ajeafe for years of 
the manor of which he held, it was refolved that the 
copyhold was fufpended, becaufe no perfon can be lord 
and tenant at the fame time. But that the leflee might 
grant it again as copyhold. 
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CHAP. I. 


Of the Origin of Ufes. 


§ I . Origin of Ufes, 

5. Of the Fidei commiffum, 

IX. JurifdiSlon ajfumed by the 


Chancellors over Ufes» 
13. Invention of the Writ of 
Subpeena, 


Seftion i. 


'^HE original fimplicity of the common law admit- 
ted of no immediate eftate in lands, which was 
not clothed with the legal feifm and poffeflion thereof. 
But, in procefs of time, a right to the rents and 
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profits of lands, where9f another perfon had the legal 
feifin and pofieffion, was introduced ; and, though not 
recognized for a long time by the courts of common 
law, was, notwithftanding, fupported by the Court of 
Chancery, and became ,well known by the name of 
zUfe. 

§. 2. The introduftion of this novelty has been at* 
tended with the mod ferious confequences : and 
though, at firft, it appears to have been but a trivial 
innovation, yet, in its progrefs, it has in fadt produced 
a revolution in the fyftem of real property, and intro- 
duced a mode of transferring laiid, very different from 
that which the old law had originally ellablifhed. 

§ 3. A ufe was created in the following manner : 
The owner of lands conveyed tli^m bj^ feoffment, with 
livery of feifin, to feme friend ; with a fecret agree- 
ment, that the feoffee ihould be feifed of the lands, to 
the ufe of the feoffor, or of a third perfon. Thus, the 
legal feifin was in one ; and the ufe, or right to the 

rents and profits, in another. 

« 

§ 4. It would be a matter of confiderable difficulty, 
to afeertain the precife time when this diftindtion be- 
tween the legal feifin, and the right to the rents and 
profits, was firft introduced. It is, however, certain, 
that the pradkice of conveying lands to one perfon to 
the ufe of another, did not become general until the 
reign of Edw. 3;, when the ecclefiaftics adopted it, in 
order to evade the. ftatutes of mortmain, by procuring 
conveyances of land to be made, not dfredtly to them- 

felves. 
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felves, but to fome lay perfons ; -with a fecret agree- 
ment, that they fhould hold the lands for the ufe of 
the ecclefiaftics, and permit them to take the rents 
and profits. 

§ 5 . The idea of a ufe, and the rules by which it 
was firft regulated, are now generally admitted to have 
been borrowed by the ecclefiaftics, from the jidei com- 
mijfum of the civil law. It will, therefore, be necef- 
fary, to give fome account of that fubjeft. 

By the Roman law, a great number of perfons were 
incapable of being conftituted heirs, or even of taking 
a legacy, under the teftament of a Roman citizen; 
fuch as exiles, unmarried perfons, thofe who had no 
children, ^c. In order to evade this law, it became 
ufual for teftators^ to conftitute fome perfon their heir 
who was capable of inheriting ; and to annex a requeffc 
to the devife, that the perfon thus conftituted heir, 
fliould give the inheritance to fome other perfon who 
was incapable of taking under the will. “ ^ibus 
“ eyiim non paler ant hareditatem vel legata relinquere, Ji 
“ relinquebant, Jidei committibant eorum qui capere ex 
“ tejlamento poterant hareditatem’* 

§ 6 . This was called a jidei commijfum^ of which, 
’JuJlinian, in his Injlitute, has preferved the form : 
“ Cum igitur aliquis fcripferit^ Lucius Titius hares ejio^ 
“ poteji adjicere, rogo te Luci 77//, ut cum primum poteris 
“ hareditatem meam adircy earn Caio Seio reddas rejli- 
“ tuas’’ The perfon thus conftituted heir, was called 
hares Jiduciarius \ and the perfon to whoib the tefta- 

tor 
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tor direfted the inheritance to be given, was called 
hares fidei eommijfarius. 

§ 7. In cafes of this kind, the hares Jidei commijfa- 
rius had only what the Roman lawyers called a jus 
precarium, that is, a right in curtefy, for which the 
remedy was only by entreaty or requeft ; fo that the 
bares Jiduciarius was under no legal obligation of com* 

Id. f. I. piying with the diredions of the teftator. “ Et idea 
“ jideicommijfa appellata funt, quia niillo vinculo juris^ 
“ fed tantum pudore eorum qui rogabantur, contineban- 
« turr 

§ 8. ITius ftood the Roman law refpedling the fdei 
commifftm for fome centuries; during which time, feveral 
frauds were committed by thofe, who being conftituted 
heirs, with a direftion to give the inheritance to fome 
other perfon, refufed to execute the truft repofed in 
them by the teftator, and converted the property to 
their own ufe. But Augujlus having been conftituted 
heir in the teftament of Lucius Lentulus^ with a requeft 
to give tha inheritance to the daughter of the teftator, 
he confulted all the eminent lawyers at Rome, and, m 
purfuance of their advice, executed the truft as thv.. 

Juft. Inft. teftator had direfled. “ Nam cum C L. Lentulus ), de- 

J.ib.2.T.25. J . . r 

Vtoem. ^ “ cederet in Africa, fcripftt codicillos tejiamento confirma- 
“ tos, quibus ab Augujlo petiii per fideicommijfum ut 
faceret aliquid ; et cum D. Augujlus voluntatem ejus 
“ impleffet, deinceps reliqui, ejus auhloritatem fequuti, 
fdci commijfa prejlabant : et Jilia Lentuli legato, qua 
“ jure non dcbebat, felvit** 


§ 9- It 
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§ 9. It is natural to fuppofe, that this example would 
have a confiderable influence over thofe who afterwards 
happened to be in the fame fituation. Augujlm^ how- 
ever proceeded a ftep farther, and direfted the confuls 
to take cognizance of all future cafes of this kind. 

“ yu(Jit confulibus au^loritatemfuaminterponere." And Inft. Lib.a. 
as the pradice of creating^i/?/ commijfa increafed under k »• 

the emperors, Claudian appointed two magiftrates for 
the foie purpofe of determining cafes of this kind, who 
were thence called pratores jidei commijfarii, 

§ 10. yu/Tmian completed thisfyftem, and extended 
the rights of the haris Jidei commijfarius, by a law 
which enafted, that if a teftator fliould direft his heir 
to give, either the whole, or part of the inheritance, 
to another, and this circumftance could not be proved, 
either by the writ^n will of the teftator, or the tefti- 
mony of five witnefles, in cafe the heir fhould refufe 
to comply with the intentions of the teftator, he was 
compellable either to take a folemn oath that the tefta- 
tor had not created any Jidei commijfum^ or elfe to exe- 
cute the truft repofed in him. 


§ II. Upon the firft introdudion of ufes into the jurlfdiaiQn 
Englijh law, the perfon to whom a ufe was limited, 
who was called the cejiuique ufe^ was exadly in the ,lors over 
fame fituation with the hares Jidei emmiffariusi and de- 
pended entirely on the good &th of the feoffees to 


ufes, or the perfons to whom the lands were conveyed. 
And it is natural to fuppofe, that^ while the rights of 
the cejiuique ufe were fo extremely precarious, and 

depended 
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depended fo entirely on the good faith of the feoffee 
to ufes, many breaches of trull were committed ; nor 
is it improbable, but that, even the ecclefiaftics, who 
firft introduced this fpecies of property, became, in fome 
inllances, the dupes of thofe to whom lands had been 
conveyed for their ufe. This induced the clerical 
chancellors of thofe times to confider the limitation of 
a ufe as fimilar to a Jidei commijfum, and binding in 
confcience. They, therefore, affumed the jurifdiftion 
which Augujlus had given to the Roman confuls, of 
compelling the execution of ufes in the Court of 
Chancery. 

§ 12. It, however, fqon appeared, that even this 
affumed jurifdiftion- was not fufficient to anfwer their 
purpofes i for, whenever a pofitive declaration of a ufe 
could not be proved, which muft frequently have hap- 
pened, when ufes were declared in a fecret manner, by 
words only, without writing, the Court of Chancery 
could not compel the feoffees to ufes to execute them, 
there being no legal proof that they held the lands to 
the ufe of any other perfon. 

Inimition S 1 To remedy this inconvenience, yobn Waltham 

of the Writ 00 j 

of Subposna. bifliop of Salijbury^ and chancellor to king Richard 2., 

• took advantage of the privilege given him by the lla- 

tute of Wejlminjler 2. i^fEdiv. i. c. 34., of devifing 

a Comm. 53. new writs, and invented the writ of Subpeena^ return* 

able only in the Court of Chancery. 


5 14. The 
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§ 14. The writ of fubpcena was originally a procefs 
in the courts of common law, to enforce t’.e attend- 
ance of a witnefs to give evidence ; but this new writ 
of fubpcena was ufed in the Court of Chancery for the 
fame purpofe as a citation in the courts of civil and 
canon law, to compel the appearance of a defendant, 
and to oblige him to anfwer, upon oath, the allegations 
of the plaintiff j contrary to one of the firft principles of 
the common law, that no man can be compelled to 
criminate himfelf. 


§ 15. In the Hiflory of the Englijh Law, by Mr. V0I.3.P.19J. 
Reeves^ it is fuggefted, that the writ of fubpcena was 
not originally Invented by the bifhop of Salijbury ; but 
only adopted in his court, from a procefs which had 
been long before ufeji by the council, and againft 
which a formal complaint had already been made by 
the commons, which is to be found in the Rolls of Vol. i. *95. 
Parliament. 

§ 16. It is well known how averfe the Englijh 
nation always was from any alteration of their ancient 
cuftoms ; and that they were particularly jealous of 
every maxim or rule, taken .from the civilians or ca- 
nonifts, which was attempted to be introduced, or fub- 
ftituted in the room of the common law. Accord- 
ingly, we find that this innovation did not pafs un- 
noticed ; for early in the next reign, . namely, in 
2 Hen. 4. , the commons took notice of the introduc- Rot. Pad. 
tion of this writ of fubpcena, and prefented a ftrong Vol. 3. 471, 

petition 
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petition to the king againft it, praying that it might 
be abolifhed ; to which Henry 4., who wag not 
yet firmly fettled on the throne, gave a palliating 
anfwer. 

§ 17. Another petition was prefented to Henry 5. 
by the commons, complaining of the hardfhips to 
which all perfons were become liable from the intro- 
duction of this new writ of fubpoena ; obferving that 
it was a novelty againfi the form of the common law, 
which yohnWaltham^ late bifhop of Salijhury, out of his 
fubtlety, found out and began, by which perfons were 
compelled to anfwer upon oath purfuant to the form 
of the civil law, and the law of the holy church ; pray- 
ing that thofe, who fued out fuch a v/rit, fiiould infert 
all their allegations, and if any^perfon was aggrieved 
by a writ of this kind, in any matter which was de- 
terminable at common law, that he ftiould be paid the 
fum of forty pounds. 

To this ^petition the king returned for anfwer, Le 
rot s’avifera : by which means the writ of fubpoena 
was firmly ellablilhed, and was thenceforth conftantly 
ufed, for the purpofe of compelling all perfons to de- 
clare on oath, whether they held particular lands 
to their own ufe, or to the ufe of any other per- 
fons. 

§ 18. From this account of the progrefs of ufes, 
it evidently appears, that the ecclefiafiical chancellors 

adopted 
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adopted the principles of the civil law in the con- 
ftrudion of them } and that the bifliop of Salif- 
bury derived the idea of the fubpoena, returnable 
in Chancery, from that law of JuJlinian which has 
been mentioned in a preceding part of this 
chapter. 

§ 19. Notwithftanding the invention of the writ of 
fubpoena, it appears that the Court of Chancery did 
not immediately pofTefs itfelf of that abfolute jurifdic- 
tion over perfons enfeoffed to ufes which it afterwards 
exercifed ; for, in the rolls of parliament, g Hen. 5., V0I.4. iji. 
there is a petition of William Lord Clynton, ftating that, 
upon his going on an expedition to Ireland, he had 
enfeoffed William de la Pool of all his lands, for the 
performance of his will. Pool having afterwards re- 
fufed to comply with his intentions, was perfonally 
called on and examined by parliament ; and it was 
ordered, that he Ihould re-enfeoff Lord Clynton \ 
and the feoffment is entered on the rolls of parlia- 
ment. 


§ 20. The abufes arifing from the writ of fubpeena 
were, in feme degree, reflrained by the ftatute i^Hcn. 6 . 
c, 4. which after reciting, “ That divers perfons 

• 

“ had been greatly vexed and grieved by writs of 
fubpoena purchafed for matters determinable by the 
“ common law of the land, to the great damage of 
“ fuch perfons fo vexed, and in fubverfion and im- 
“ pediment of the common law” — ^it was enafted, 

that 
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that no 'writ of fubpoena Ihould be granted^ until 
ftirety was found to fatisfy the party fo grieved and 
vexed for his damages and expences, if the matter 
could not be made good which was contained in 
the bUl. 
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§ I. Nature of a Ufe, 

6. EJlate of the Feojfees, 

7. Necejjity of Confidence Hud 

Privity, 

8. Confidttice in the P erf on, 

1 1 . Privity of EJlate, 

14. Who mi^bt be feifed to Ufes, 

19. What might be conveyed to 

Ufes. 

20, Rules by vuhich Ufes were 

governed, 

2 1 . Could not be ratfed without 

a Cotfi deration, 

22, Ufes were alienable. 


26. No Words of Limitation «r- 

cejfary, 

27. Ufes might change by Matter 

fuhfequent, 

28. Ufes were revocable. 

32. Neither Dower nor Curtcfy 

offVfJt. 

33. Ufes not extendible. 

34. Ufes were devifable. 

36. Ufes were defcendible, 

38. Inconvenience of Ufes. 

40. Statutes made to remedy 
them. ' 


Sedlion i. 

J^ORD Bacon, in his juftly celebrated Reading on the 
Statute of Ufes, obferves, that it is the nature of 
all human fcience and knowledge, to proceed moft 
fafely by negative and exclufive, to what is affirmative 
and inclufive. And fpeaking of ufes, he fays ; “ An 
“ ufe is no right, title, or intereft in law :” neither 
jus in re, nor jus ad rem : that is, neither an eftate nor 
a demand. So that it is nothing for which a remedy is 
given by the courfe of the common law, being a fpe- 
cies of property totally unknown to it, and for which, 
VoL. I. D d it 
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it was therefore impofGble that it ihould have made 
any provifion. Lord Bacon then proceeds to Hate af» 
firmatively what it is ; “ An ufe is a truft repofed by 
“ any perfon in the terretenant, that he may fuffer him 
** take the profits, and that he will perform his intent, 
Ufus ejl dominium jiduciarium. Ufe is an ownerlhip 
“ in truft ; fo that ujus et Jlatusy five pojfejfioy potius 
“ differunt fecundim rationem fori, quam fecundum na~ 
fur am rei. For that one of them is in court of law, 
“ the other in court of confcience.” 

§ 2. The reafon why the cejiuique ufe had no pro- 
perty whatever by the common law in the lands given 
to his ufe, was, bccaufe where lands were legally con- 
veyed to one perfon, to the ufe of another, the limita- 
tion of the ufe was deemed abfolutely void, as it only 
derived its effeft from the deelaratidn of the feoffor ; 
whereas no legal right to a freehold eftate in lands could 
be transferred without the ceremony of livery of feifin. 

§ 3. Thus, in a cafe mentioned in the year books, 
where A. infeoffed B<, to the ufe of himfelf. The 
judges obferve, that, in Chancery, a man (hall have 
his remedy according to conference, but, in the 
Common Pleas and the King’s Bench, it was other- 
wife; for the feoffee fhould have the land, and the 
feoffor fhould have nothing againft his own feoffment^ 
though it was only upon confidence, 

§ 4. Although the ceftuiqut ufe was generally in 
pofleffion of the lands, yet he was only confidered by 
the courts of common law si tenant at fufferance : his 

title 
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title to the land was of fo low and precarious a nature, 
that he could not even juftify the feizing of cattle for 
trefpafs : and if he made a leafe, the leffee might plead 
that cejlmque ufe had nothing in the land. 

§ 5. When the Court of Chancery firft alTumed a 
jurifdiftion in cafes of ufes, it went no farther than to 
compel payment of the rents and profits to the cejluique 
ulie ; but, in procefs of time, it . proceeded another 
ftep, and eftabliflicd it as a rule, that the cejluique ufe 
had a right to call on the feolFces to ufes, for a convey- 
ance of the eflate to himfelf, or to any other perfon 
whom he chofe to appoint ; and alfo, to compel them 
to defend the title to the land. Hence Lord Bacon ob- 
ferves, that “ pernancy of the profits, execution of 
“ eftates, and defence of the land, were the three 
“ points of a truft or ufe.” 

§ 6. As to the legal eflate in the land, it was veiled 
in the feoffee to ufes, who performed the feudal du- 
ties, and was, in every refpe£l, deemed to ije the te- 
nant of the fee : it was liable to all his incumbrances ; his 
wife was entitled to dower ; if he died leaving an in- 
fant heir, the wardfhip belonged to the lord ; and if 
he was attainted of treafon or felony, the lands were 
forfeited. 

§ 7. This right in confcienceand equity to the rents 
and profits of the land, which conftituted a Ufe, was 
not iffuing out of the land, but was collateral thereto, 
and only annexed in privity to a particular eflate in the 
land : that is to fay, the ufe was not fb attached to the 
D d 2 land- 
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land that when once created, it muft ftill have cxiftcd, 
into whofe hands foever the lands paded, as in the cafe 
of a rent, a right of common, or an advowfcm ap- 
pendant; but it was created by a confidence in the 
original feoffee, and continued to be annexed to the 
fame eftate, as long as that confidence fubfiiled^ and 
the eflate of the feoffees remained unaltered. So that, 
to the execution of a ufe, two things were abfolutely 
necellary ; namely, confidence in the perfon, and pri- , 
vity of eflate. 


Confidcnae 
in the Per- 
fon. 
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S 8. Confidence in the perfon, lignified that trufl 
which was repofed in the feoffees, and arofe from the 
notice which was given them of the ufe, and of the 
perfons who were intended to be benefitted by the feoff- 
ment. This confidence was fometimes expreffed, and 
fometimes only implied. Thus, ff a feoffee to ufes 
enfeoffed another perfon of the land, who had notice 
of the ufes to which fuch land was liable, without any 
confideration, the new feoft'ee took it under an implied 
confidence, and was compellable to execute the ufe. 
For it was refolved, that wherever there were feoffees 
to a ufe, their heirs and feoffees, and all who came into 
the land under them in the per^ without confideration, 
provided they had notice of the ufe, fhould be feifed 
to fuch ufe, and be compelled in Chancery to exe- 
cute it. 


Ij, But if a feoffee to ufes enfeoffed a ftranger of the 

land for valuable confideratitm, who had no notice of 
the ufe, as there was no confidence in the perfon, 
either expreffed or implied, the ufe was deffroyed, 

and 
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and the new feoffee could not be compelled to exe- 
cute it. 

§ 9. If a ftranger purchafed lands from a feoffee to id. 
ufes for a valuable confideration, yet, if he had no- 
tice of the former ufes, he would be compelled to exe- 
cute them. For although the confideration implied a 
feifin to his own ufe, yet the notice of the former ufes 
was a circumftance which, in a court of equity, would 
render him liable to execute them. 

§10. The idea of confidence in the perfon was at 

firft extremely limited, for it only extended to the 

original feoffee. Lord Bacon fays, that in 8 Edw. 4., Read. 23. 

the judges were of opinion, that a fubpeena did not lie Year Book, 
, , 22 £d. 4. ll 

agahift the heir of the feoffee, who was in by law, but 

that the cejluique .ufe -(vas driven to his bill in parlia- 
ment. It was, however, fettled, in the reign of Hen. 6., Keil 42. 
that a fubpoena would lie againft all thofe who came 
in, in the per, without paying a valuable confideration ; 
and alfo againft all thofe who had notice of the former 
ufes, although they did not pay a valuable* cOnfidera- 
tion. 

§11. With refpeft to privity of eftate, it is to be Privity of 
obferved, that a ufe was a thing collateral to the land, 
and only annexed to a particular eftate in the land, not 
to the mere pofleffion thereof ; fo that, whenever that 
particular eftate in the land, to which the -ufe was ori- 
ginally annexed, was deftroyed, the ufe itfelf was de- 
ftroyed. Thus, where a perfon came into the fame 
eftate whereof the feoffee to ules was feifed, by con- 

D d 3 
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traft or agreement with him, fuch perfon was liable to 
the performance of the ufes ; but if he came in of any 

I Rep. 12? j. other eftate than that whereof the feoffee to ufes was 
feifed, although he had full notice of the ufe, yet the 
privity of eftate was thereby deftroyed, and, confe- 
quently, the lands were no longer liable to the ufes. 

I Rep. 139 § 12. It followed from thefe principles, that where 

a feoffee to ufes was diffeifed, the diffeifor could not be 
compelled in Chancery to execute the ufe, becaufe the 
privity of eftate was deftroyed ; for the diffeifor came 
in, in the poft^ that is, he did not claim by or from the 
feoffee to ufes, but came in of a/x eftate paramount to 
that of the feoffee to ufes. 

I Rep. 122 i. But if a perfon was diffeifed of lands which were 
liable to a rent, right of common, or any other pro- 
perty of that kind, the lands would ftill continue fub- 
je£t to thofe charges, notwithftanding the diffeifin j 
becaufe they were annexed to the poffeffion of the 
land. 

I Rep. 122 «. § 13. In the fame manner, where a feoffee to ufes 

died without heirs, or committed a forfeiture, or mar. 
ried, neither the lord who entered for his efeheat or 
forfeiture, nor the hulband who claimed the lands as 
tenant by the curtefy, nor the wife who was ailigned 
her dower, were liable to perform the truft ; becaufe 
they were not in, in the per^ that is, in privity of the 
eftate to which the ufe was annexed; but claimed 
an eftate paramount to that, which was liable to the 
ufe. 


s 14. With 
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§ 14. With refpeft to the perfons who were capable 
of being feoffees to ufes, all private perfons whom the 
common law enabled to take lands by feoffment, might 
be feifed to a ufe, and were compellable in Chancery 
to execute it. 

Lord Bacon fays, “ A feme covert and an infant, 

though under years of difcretion, may be feifed to 
“ an ufe: for, as well as land might defcend unto 
“ them from a feoffee to ufe, fo may they originally 
“ be enfeoffed to a ufe.” 

£ 1 5. No corporate body could be felled to a ufe, 
becaufe the Court of Chancery could not iffue any 
procefs againll them for the execution of the ufe ; and 
a corporation cannot be intended to be feifed to any 
other's ufe. 

§ 16. Neither the king nor queen regnant, on ac- 
count of their royal capacity, could be feifed to any 
ufe but their own ; that is, they might hold the lands, 
but were not compellable to execute the ufe, as no 
procefs could be awarded againll them by the Court 
of Chancery. 

§ 17. A queen confort could not be feifed to a ufe ; 
for, although Ihe was enabled to grant and purchafe 
without the king, yet, in regard of the government 
and intereft, which the king had in her poffedions, 
file could not be feifed to a ufe. 
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§ 1 8. When king Richard 3. was duke of Gloucejler, 
he had been frequently made feoffee to ufes ; and 
therefore, upon his acceffion to the throne, he would 
have been entitled to hold the lands, difcharged of the 
I Rich. 3. To obviate fo notorious an injullice, an a£t of 

*■ ^ parliament was immediately pafled, which enafled, 

that where the king had been fo enfeoffed, jointly with 
other perfons, the lands fhould veil in the other feoffees, 
as if he .had never been named: and that, where the 
king flood folely enfeoffed, the eflate itfelf fhould veil 
in the cejluique ufe, in like manner as he had the ufe. 


What mig^ § With refpeft to the fpepies of property which 
to Ufes. might be conveyed to ufes, it was held, that nothing 
‘ W. Jones, whereof the ufe was infeparable from the poffelHon, 
fuch as annuities, ways, commons, Ssfr. qua ipfo ufu 
confumuntur^ could be granted to a ufe ; but that all 
corporeal hereditaments, as alfo incorporeal inherit 
tanccs, which were in ejfe, as rents, advowfons in grofs, 
local liberties and franchifes, might be conveyed to 
ufes. 


Rules by § 20. A ufe being a fpecies of property totally un- 

were'^gOTcrn- known to the common law, and owing its exiftcnce to 
the equitable jurifdidion of the Court of Chancery, 
Bac. R. 13. jjy ufes were governed were derived 

from the civil law, and differed materially from thofe 
by which real property was regulated in the courts of 
common law. Hence Lord Bacon obferves, that “ ufes 
flood upon their own reafons, utterly differing from 
“ cafes of poffelfion.” 


S 21* By 
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§ 21. By the common law, a feoffment was good 
without any confideration. But Lord Bacon obferves, 
it was eftablifhed in Chancery, that a ufe could not be 
raifed without a fufficient confideration : a rule evi- 
dently taken from the maxim of the common law, ex 
nudo pa 6 lo, nor oritur aStie. In confequcnce of which, 
the Court of Chancery would not compel the execution 
of a ufe, unlefs it had been raifed for a good or a valu- 
able confideration ; for that would be to enforce 
donum gratuitum. 

§ 22. Where there was an exprefs declaration of a 
ufe, it would arife without a confideration. And Lord 
Bacon fays, that there is no cafe at common law where 
a perfon can take under a deed, unlefs he is a party to 
it ; whereas a ufe might be declared to a perfon who 
was not a party tp the deed, by which the ufe was 
raifed; becaufe a conveyance to a ufe was nothing 
more than a publication of a truft. 

§ 23. Although a ufe was but a right, and could 
only be confidered as a chofe in aftion, which, ac- 
cording to the principles of the common law, is nei- 
ther transferrabie nor affignable, yet a ufe might be 
aliened. And Lord Bacon obferves, that there are two 
inftances where a right to a ufe was allowed to be tranf- 
ferred ; for, as no a6lion»at law could arife from, fuch 
a transfer, there was no danger of maintenance. 

§ 24. It frequently happened, that ceftuique ufe be- 
ing in polTellion, aliened the lands ; and afterwards the 
feoffees entered, which gave rife to feveral vexatious 

fpits 


4«9 

Could not bo 
raifed with- 
out a con-/ 
iideration. 

Read. 13. 


Read. 14. 


Ufes were 
Alienable. 

Bac. R. i6. 



410 


No Words 
of Limitaiion 
neceffary. 

Pafcb. 27. 
Hen. 8. 22. 

X Rtp. 87^. 
ICO h. 


Ufcs might 
change by 
Matter fub- 
fequent. 

Bro. Ab. 
Feoff. alUfe, 
pi. 30. 

13 Rep. 48. 
Jenk. Cenu 
8.52. 


Read. 18. 


Title XL Vfe. Ch. ii. § 24 — 27. 

^uits in Chancery. To remedy this inconvenience, the 
ftatute I Rich. 3. c. i., gave the cejiuique ufe in pof- 
feilion a power of alienating the legal eftate, without 
the confent or concurrence of the feoffees. 

§ 25. A ufe might be transferred by one perfon to 
another, by any fpecies of deed or writing ; and from 
its nature, it was impoffible that it could be the objeft 
of a feoffment, with livery of feifin. 

§ 26. In the alienation of ufes, none of thofe tech- 
nical words which the law requires in the limitation of 
particular eftates, were deemed neceffary. Thus, a 
ufe might be limited in fee-fimple, without the word 
heirs ; for if a fufficient confideration was given, the 
chancellor would decree the abfolute property of the 
ufe to be well veiled in the purchaffr. And as a ufe 
was a thing which confilled merely in confidence and 
privity, and was not held by any tenure, the rules of 
the common law were not violated. 

§ 27. A ufe might be limited in fuch a manner, as 
to change from one perfon to another, upon the hap- 
pening of fome future event. Thus, a ufe might be 
limited to A. and his heirs, until fome particular event 
fhould happen, and then to B. and his heirs. For al- 
though the rules of the common law do not allow an 
eftate in fee-fimple to be limited after an eftate in fee- 
fimple, yet the Court of Chancery admitted this fpe- 
des of limitation to be good in the cafe of a ufe ; be* 
caufe, as Lord obferves, “ Things may be avoid- 
** ed and determined by the ceremonies and a£ls like 

“ unto 



Title 'Ll. Ufe. ii. §27—29. 4*1 

“ unto thofe by which they are created and raifcd: 

“ that which pafleth by livery, ought to be avoided by 
“ entry j that which pafleth by grant, by claim ; that 
which pafleth by way of charge, determineth by way 
“ of difcharge ; and fo a ufe which is raifed but by 
“ declaration or limitation, may ceafe by words of 
“ declaration or limitation, as the civil law faith ; in 
“ his magis confentaneum ejl^ quam ut iifdm modis res 
di£blvantur quibus conftituantur” 


§ 28. It was determined upon the fame principles, 
that a power of revocation might be annexed to the 
limitation of a ufe ; by which means, the grantor might 
at any future time revoke the ufes he had declared, and 
limit new ufes to other perfons, which the feoffee to 
ufes was bound to execute. 


Ufes were 
revocable. 

I Inft. 237 a. 

3 Chai Ca. 
66 . 


§ 29. A ufe. not being confidered as an eftate in the Ufes not an 
land, was not an object of tenure ; and was therefore 
freed from all thofe oppreflive burthens which were 
introduced into England by the Normans^ as con- 
fequences of the feudal fyftem. Thus, if a cejluique 
ufe was attainted of treafon or felony, the ufe was not 
forfeited, either to the king or the lord of the fee, be- 
caufe a ufe was not held of any peifon ; and, there- 
fore, in fome general afts of parliament relating to 
treafon, as that of 2 1 Rich. 2. ch. 3. and in moft par« 
ticular afls of attainder, that were paffed after that 
time, there was a fpecial provifion made that the per- 
fons attainted fliould forfeit all lands whereof they, ot 
any to their ufe^ were feifedt A&d in moft of thofe 
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rule XI. Ufe. a.ii, §29— 32. 

aSs proviCon was alfo made, to fave from forfeiture, 
fuch lands whereof the perfons attainted were feifed to 
the ufe of others. 

§ 30. In the fame manner, if a cejtuique ufe died, 
leaving a fon or daughter within age, the lord had not 
the wardfliip, or marriage of the heir, or a relief on 
the death of the anceftor ; nor could he claim the lands 
as an efeheat, upon the death of the ccjiuique ufe with- 
out heirs. 

§31. After the ecclefiaftics had been reftrained by 
the ftatute 15 Rich. 2. c. 5. freftn acquiring the ufe of 
lands, it might be fuppofed that the practice of convey- 
ing lands to ufes would have ceafed ; but it was foon 
found that this was the moft cffeftual mode of evading 
the hardlhips of the feudal ten\ires,»and particularly ot 
fecuring eftates from forfeiture for high treafon. So 
that, during the contefts between the Houfes of Tbrh 
and Lancajier, as it was the conftant pradice to attaint 
the vanquilhed, almoft all the lands in England were 
conveyed “to ufes. 

§ 32. Another circumflance attending a ufe was, 
that the hulband or wife of a cejluique ufe could neither 
be tenant by the curtefy, nor tenant in dower of the 
ufe ; becaufe the cejluique ufe had no legal feifin of the 
land. This was a grievance much complained of; 
and, therefore, it became cuftomary, when moft eftates 
in the kingdom were vefted in feoffees to ufes, to fettle 
fome eftate before marriage on the huiband and wife 

for 



Title XI. Ufe.. H. § 32— 36. 

for their lives, which, as we have feen, gave rife to 
modern jointures. 

§ 33' ^ extendible, becaufe there was 

no procels at common law but againft legal eftates ; 
and ufes were only creatures of equity, againft which 
tWfre was no common law procefs ; nor could ufes be 
confidered as affets in the hands of executors, becaufe 
they defcended to the heir. 

§ 34. Ufes were devifable, although, at that time, 
lands were not ; and Lord Bacon obferves, that one of 
the reafons why fo m\ich land was conveyed to ufes 
was, becaufe perfons acquired by that means a power 
of difpofing of their property by will j which enabled 
them to make a much better prctvifion for their family 
than they could otherwife have done. 

§ 35. One of the firft cafes in the Year Books re- 
fpe£ting ufes was, a woman who had made a feoffment 
to ufes, afterwards married, and devifed that her feoffees 
fliould convey the legal eftate to her hulband. It was 
adjudged, that the will was void at law, being made by 
a feme covert , and, therefore, Ihould be alfo void in 
Chancery. 

§ 36. There was, however, one inftance in which 
the chancellors followed the rules of the common law. 
Ufes defcended in the fame manner as legal eftates, 
and the doftrine of the half blood was allowed to take 
|)lace. Even local cuftoms were left unviolated in this 
inftance j for if a cejiuique ufe of lands held in gavel- 
kind 
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kind or borough Englijh died, leaving feveral fons, the 
ufe defcended, either to all the fons, or to the eldeft, 
according to the cuftom. 

S 37. So, where a perfon, feifed ex parte materna^ 
made a feoffment to ufes, the ufe defcended to his 
heirs ex parte materna^ in the fame manifer as the legal 
eftate would have done. 

S 38. Thus flood the doftrine of ufes as it was re- 
gulated and fettled by the Court of Chancery ; and in 
this ftate it was, in fome inflances, applied to very ufe- 
ful purpofes, by removing the reftraints on alienation, 
and enabling the proprietors of real property to exer- 
cife feveral powers over it, which were not allowed by 
the rules of the comnion law. 

But ufes foon became fo general, and were applied 
for fuch bad purpofes, that, at length, they were pro- 
ductive of very great grievances. Feoffments to ufes 
were ufually made in a fecret manner, fo that, where 
a perfon had caufe to fue for land, he could not find 
out the legal tenant, againfl whom he was to bring his 
pracipe. Heirs were frequently difinherited by means 
of feoffments to the ufe of a perfon’s lafl will \ widows 
were deprived of their dower, and hufbands of their 
tenancy by the curtefy. The king and the feudal lords 
loft the profits of their tenures j their fines for aliena- 
tion, wardfhips, marriages, heriots, and reliefs : and 
an univerfal obfcurity and confufion of titles prevailed, 
by which means, purchafers for a valuable confidera- 
tion were frequently defrauded* 


S 39 * 
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§ 39. To remedy thefe inconvenienpics, feveral fta- Statutes made 
tutes were made, to fubjeft ufes to the fame rules as iLnu 
legal eftates. By the ftatute Edw. 3., it was en- 
a£ted, that where perfons conveyed their tenements to 
their friends, by collufion, to have the profits at their 
will, their creditors fhould have execution of fuch te- 
nements as if no fuch gifts had been made. Two 
other ftatutes of the fame kind were made, i Wcbi a. 
c. 9., and 2 Rich. a. flat. 2. § 3. 

By the ftatute i Rich. 3. c. i , redting, that by 
privy and unknown feoftments, great infecurity, trou- 
ble, coffs, and grievous vexations daily grew, it was 
enabled, that all adls and conveyances made by per- ^ 
fons having only the ufe of lands Ihould be good and^ 
effeaual, not only againft the perfons making fuch 
ads, but alfo, againft all perfons having or claiming 
any eftate or intereft in the fame, to the ufe of thofe 
who fhould make fuch afts. 

By the ftatute 1 Hen. 7. reciting, that when divers 
of the king’s fubjefts having caufe of adion by for- 
medon, ^c. be defrauded and delayed of their faid 
adlions, and oftentimes without remedy, becaufe of 
feoffments made of the fame . lands and tenements to 
perfons unknown, ^c. it was dialed, that the de- 
mandant, in every fuch cafe, lliould have his action 
againft the pernor or pernors of the profits of the lands 
or tenements demanded, whereof any perfon or per- 
foju had been enfeoffed to his or their ufe. 


By 
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By the ftatute 4 Hen. 7. c. 17., It was enafted, that 
if any perfon or perfons fhould be feifed of any eftate 
of inheritance, being tenant immediate to the lords of 
any caftles, Ss’r. holden by knight fervice, to the ufe 
of any other perfon or perfons, and of his heirs only, 
he to whofe ufe he or they be fo feifed dieth, his heir 
being within age, no will by him declared, nor made 
in his life touching the premifes, the lord of whom 
fuch caftles, ^c. ‘be holden immediately, fliould have 
a writ of right of ward as well for the body as for the 
land, as the lord Ihould have had if the fame anceftor 
had been in poffeflion of the eftate fo being in ufe at 
the time of his death, and no fuch eftate to his ufe 
made ; and that, if any fuch heir be of full age at 
^the death of his anceftor, to pay relief as his anceftor 
whofe heir he is would have paid if he had been in pof- 
feflion of that eftate, fo being in* ufe at the time of 
his death, and no fuch eftate in his ufe made or 
had. 

By the ftatute 19 Hen. 7. c. 15., it was enadled, 
that it Ihould be lawful for every flieriff or other offi- 
cer to whom any writ or precept fhould be direded 
at the fuit of any perfon or perfons, to have execution 
of any lands, tenements, or other hereditaments, 
againft any perfon or perfons upon any condemna- 
tion, ftatute, merchant, to make and deliver 
execution unto the party in that behalf filing, of all fuch 
lands and tenements as any other perfon or perfons be 
in any manner of wife feifed to the only ufe of 
againft whom execution was fo fued. 
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Seftion i. 

Js^OTWITHSTANDING the variety of ftatutes by 
which it was endeavoured to make ufes fubjed 
to the rules of the common law, yet means were found 
of evading them ; particularly in cafes of •wardfhips, 
marriages, and reliefs. For in the ftatute 4 Hen. 7. 
fer enabling lords to have the wardlhip of perfons 
entitled to a ufe only? an exception was inferted where 
the anceftor had made a will, of which many perfons 
took advantage, to the great detriment of the king, and 
the chief lords. 

§ 2. King Henr>j 8th, in the 23d year of his reign, 
eaufed a bill to be drawn to moderate, not to remedy 
altogether this abufe ^ he was contented that every 
Von. L E e man 
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man fhould have the liberty of difpofmg in this manner 
of half his land ; and he told the parliament in plain 
terms, if they would not take a reafonable thing, when 
it was offered, he would fearch out the extremity of 
the law, and then would not offer them fo much again. 
The lords came willingly into his terms, but the com- 
mons rejeded the bill ; in confequence of which the 
parliament was prorogued (a). The king made good 
his threats ; he called together the judges and ablell: 
lawyers, who argued the queftion in Chancery, and 
agreed, that a man could not devife any part of his 
land in prejudice of his heir. 


(<i) Juflice Harper gives the following hiftory of the ftatute of 
iifcs : And as to the making of the ftatutc 27 Hen. 8. the truth 

** that the king was difpleafed for the lofs of wardlhips^ and other 
injuries done to him ; for which caufe he complained to the judges 
of the defeA of the law in that cafe, who thereupon fhewed unto 
the king the caufes of thofe injuries and Ioffes to the king ; and 
further (hewed to the king, that if the polfelTion might be joined 
to the ufe, all would go well, and all the injuries, wrong, and lofs 
which canie to the ktng> by reafon of fuch ufes, wills, and fecret 
feoffments^ would be avoided* For which the king commanded 
hb council to frame a bill to that purpofe, and prefent it to the 
houfe of commons in the 24th year of his reign ; but it was then 
rejedled, and the king at that time would have been contented 
that the fourth part of the land only Ihoulddefcend. And from that 
** time the king flayed further proceedings in the faid caufe, until 
27 Hen, 8., at which time it took effeft : and their care was to 
** pen the fiatute fo precifely that npthing Ihould be left in the 
** feoffees, but that tlie whole eftate fhould be executed by the ftt* 
tutc, fo as the faid ftatute did utterly take out all from the 
feoffees/’ 2 Leon* Rep* 17, li. 


No 
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No account of thefe arguments is to be found in 
the Year Books, nor do I believe they are mentioned 
by any legal writer ; but it is probable that this de^ 
termination only related to a devife of land, and not 
to that of a ufej fo that all the inconveniencies 
ariling from the pradice of devifing ufes, ftill con- 
tinued. 

§ 3. The mifchiefs that refulted from feoffments to Statute ef 
ufes increafed every day ; and at length it became ab- 
folutely neceffacy to apply a fufficient remedy to thefe 
diforders. This was effected by the ftatute Hen. 8i 
ch. I o. intitled. An aS concerning ufes and wills, and 
ufually called the Jiatute of ufes, reciting that, by the 
common law, lands were not devifable by will, nor 
ought to be transferred but by livery of feifin ; yet 
neverthelefs divers ^nd fundry imaginations, fubtle in- 
ventions and pradices had been ufed, whereby the 
hereditaments of the realm had been conveyed by frau- 
dulent feoffments, fines, recoveries, and other affur- 
ances, and alfo by wills and teftaments j by reafon 
whereof heirs had been unjuftly difinherited; the lords 
had loft their wards, marriages, reliefs, heriots, efcheats, 
aids ; married men had loft their tenancies by the 
curtefy, and widows their dower ; manifeft perjuries 
were committed, ^c. 

§ 4. It is therefore enaded, “ That where any per- f. t. 

“ fon or perfons ftand.or be feifed, or at any time 
“ hereafter lhall happen to be feifed, of and in any 
“ honors, manors, lands, tenements, r&its, fervices, re-^ 

" rerfions, remainders, or other hereditaments, to the 

E e 2 “ ufe, 
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“ ufe, confidence, or truft of any perfon or perfons, or 
of any body politic, by reafon of any bargain, fale, 
“ feoffment, fine, recovery, covenant, contraft, agree- 
“ ment, will, or otherwife, by any manner or means 
“ whatever it be, that in every fuch cafe, all and every 
“ fuch perfon and perfons and bodies politic that have, 
“ or hereafter fliall have, any fuch ufe, confidence, or 
“ truft, in fee fimple or fee tail, term of life or for 
“ years, or otherwife, or any ufe, truft, or confidence 
“ in remainder or reverfion, ftiall froni thenceforth 
** ftand and be feifed, deemed, and adjudged in lawful 
“ feifin, «ft;ate, and pofl'efllon, of and in the fame 
“ honors, caftles, ^c. to all ’intents, conftrudlions, 
“ and purpofes in the law, of and in fuch like eftates, 
“ as they had or Ihall have in ufe, truft, or confidence 
“ of or in the fame ; ‘and that the eftate, right, title, 
“ intereft, and poffeffion that was 'In fuch perfon or 
“ perfons that were or hereafter lhall be feifed of any 
“ lands, tenements, or hereditaments, to the ufe, con- 
“ fidence, or truft of any fuch perfon or perfons, or of 
any body politic, to be from henceforth clearly 
deemed' and adjudged to be in him or them that 
have or hereafter fhall have fuch ufe, confidence, 
“ or truft, after fuch quality^ manner, form, and con- 
“ didon as they had before in or to the ufe, confidence, 
** or truft that was in them. 

“ Where divers and many perfons be or hereafter 
“ lhall happen to be jointly feifed of and in any lands, 
“ tenements, rents, reverfions, remainders, or other 
“ hereditaments, to the ufe, confidence, or truft of any 
of them, that be fo joaitly feifed, that in every fuch 

“ cafe. 
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cafe, that thofe perfon or perfons which have or here- 
“ after lhall have any fuch ufe, confidence, or truft, in 
“ any fuch lands, S5V. lhall from thenceforth have and 
“ be deemed and adjudged to have only to him or 
“ them that have or hereafter lhall have any fuch ufe, 

“ confidence, or truft, fuch eftate, poffeffion, and feifin, 

“ of and in the fame lands, tenements, ^c. in like 
nature, manner, form, condition, and courfe as he or 
“ they had before in the ufe, confidence, or truft of 
“ the fame lands, tenements, or hereditaments. 

“ And where divers perfons Hand feifed of any lands, f. 4. 

“ to the ufe and intent that fome other perfon lhall re- 
“ ceive a rent out of the fame lands, in every fuch cafe 
the perfon having fuch ufe and intereft to have the 
“ fame rent, lhall be adjudged and deemed to be in 
“ poffeffion and ffiifimof the fame rent, of and in fuch 
“ like eftate as he had in the ufe of the faid rent.” 

§ 5. It is evident from the words of the ftatute, intention of 
that the intention of the legillature was, entirely to Statute, 
abolilh ufes, by deftroying the eftate of the feoffees to * 
ufes, and transferring it from them to the cejiuique 
ufe ; by which means, the ufe Ihould be changed into 
a legal eftate. And the operation of the ftatute has 
fo far anfwered the intention of the makers of it, that^ 
no ufe upon which the ftatute is allowed to operate, 
can exift in its former ftate for more than an inftant, 
as the legal feifin and poffeflion of the land muft be- 
come united to it immediately after its creation. 

Ee 3 
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Title XL Ufe. Ch. iii. S 6—9. 

S 6. It therefore followed, that where this ftatutc 
operated, lands conveyed to ufes could never, in fu- 
ture, become liable to the charges or incumbrances of 
the feoffees ; but, on the other hand, they would be 
always fubjeft to the charges and incumbrances of the 
cejluique ufe, and to all the rules of the common law. 
So that they ceafed to be devifeable, and, by that 
means, the great objeft of Men. 8. was attained ; which 
was to preferve his right to wardlhip, and other feudal 
profits, out of the lands of the nobiljty. 

S 7. There are three circumftances neceffary to the 
execution of a ufe by this llatute*: ift, A perfon feifed 
to the ufe of fome other perfon ; 2d, A cejluique ufe 
in effe ; and, 3d, A ufe in ejfcy in poffeflion, remain- 
der, or reverfion. 

% 

§ 8. With refpeft to the firfl; of thefe circumftanceSj, 
the words of the ftatute exprefsly require it, “ When 
‘‘ any perfon or perfons ftand or be feifed, or at any 
time hereafter, lhall happen to be feifed of any 
honors, 'Idc. to the ufe, confidence, or truft, of any 
other perfon or perfons.*' It ivill, however, be ne- 
ceffary, in this place, to inquire, firft, what perfons 
are capable of being feifed to ufes j and, fecondly, of 
what eftate or intereft they can be feifed to ufes. 

§ 9. All perfons who were capable of being feifed to 
ufes before the ftatute may ftill be feifed to a ufe : 
and, on the other fide, all thofe who were incapable 
of being feifed to ufes befor^ the ftatute, ftill labour 
under the fame incapacity, 

5 h 
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§ 10. It has been ftated, that neither the king nor 
queen could, before the ftatute, have been cejluique 
ufe ; or rather, were not compellable to execute the 
ufe. This law continued after the ftatute % and a An- 
gular cafe arofe in 35 Eliz. refpefting the prerogative 
of the crown to hold lands difcharged of all ufes. 

§ II. A. committed high treafon in 18 £//«., for 
which he was attainted in 26 Eliz, by trial. Between 
the treafon and the attainder, a fine was levied to him 
by B. of certain lands to the ufe of B. and his wife, 
(who was filler to A.") and of the heirs of the faid B . ; 
afterwards B. and his wife bargained and fold the lands 
to J, S. for money. Upon difcovery of the treafon 
and the attainder of A.^ the purchafer J. S. was ad- 
vifed by Plowden and Pophaniy^ and many others, that 
the eftate of the^ land was in the queen j becaufe the 
queen is entitled to all the lands that traitors had, at 
the time of the treafon, or after. So the ufe which 
was declared to B. and his wife upon the fine, was 
void, by the relation of the right of the queen under 
the attainder : and the queen mull hold the land, dif* 
charged of the ufe, becaufe fhe could not be feifed to 
a ulie, 


It is but juflice to mention, that the cafe bdng re- 
prefented to queen Elizabeth^ fhe granted the land to 
the cejluique ufe, by patent. 

§ 12. By the very words of the ftatute, which are, 
any perfon or perfons,” aliens and corporations are 
maapable of being feifed to a ufe, And therefore, it 
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was determined in a cafe reported by Dyer, that where 
an alien and a natural born fubjeft were enfeoffed to 
ufes, the moiety of the alien ihould, upon office found, 
become vefted in the crown. 

§, 13. With refpeft to the eftate or intereft of which 
a perfon may be feifed to a ufe, the words of the fta- 
tute are : “ Where any perfon or perfons Hand or be 
“ feifed, or at any time hereafter fhall happen to be 
“ feifed.” Now, the word feifed extends to every 
fpecies of eftate of freehold ; although it appears to 
have been the general opinion, before, and immedi- 
ately after the paffing of this ftafute, that all feoffees 
to ufes muft have been feifed in fee-fimple. 

S 14. It was formerly much doubted, whether a 
tenant in tail could be feifed to a life ; .and yenkins ftates 
it as a point determined by all the judges, that a tenant 
in tail cannot be feifed to a ufe either expreffed or im- 
plied. I ft, Becaufe the tenure creates a confidera- 
tion : adly, Becaufe the ftatute De Donis has fo appro- 
priated and fixed the eftate tail to the donee and the 
heirs of his body, that neither he nor they can execute 
the ufe. 

§15. The cafe cited by Jenkins in fupport of this 
doftrine, is that of Cowper v. Franklin, which arofe in 
12 Jac. I., and is thus reported by Croke. — John Wal- 
ter being feifed in fee, made a feoffment to Thomas 
Wc^lter, habendum to him and his heirs of his body, to 
the ufe of him and his hdrs and affigns for ever. Thb 
queftion was^ whether Thomas Walter had an eftate 

in 
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in fee tail only, or in fee, determinable upon the eftate 
tail. Firft, whether a ufe might be limited upon an 
eftate tail af the common law, or after the ftatute of 
ufes ; 2dly, Whether this limitation of ufes to Thomas 
Walter and his heirs Ihould not be intended the fame 
ufes, being to the feoffee himfelf, and to the fame 
heirs, as it was in the habendum. Croke reports that 
the cafe was adjourned ; but the opinion of the court 
upon the argument, inclined that he was tenant in tail, 
and that the limitation of the ufe out of the eftate tail 
was void, as well after the ftatute as before ; for the 
ftatute never intended to execute any ufe but that which 
might be lawfully compelled to be execute before the 
flatute. But this could not be of an eftate tail, for 
the Chancery could not compel him, at the common 
law, to execute the eftate ; and fo the ftatute did not 
execute it then. 

§ 16. Buljlrode reports a fecond argument upon 3Bulft. 184. 
this cafe, together with the judgement of the court ; 
which was, that Thomas Walter took an eftate tail, be- 
caufe a tenant in tail could not be feifed to a ufe. 

§17. Godbolt reports the cafe to have arifen upon a 269. 
limitation to one, and to the heirs of his body, haben- 
dum unto the donee, to the ufe of him, his heirs and 
affigns for ever : and that two points were refolved, 
ift. That the limitation in the habendum did not in- 
creafe or alter the eftate given in the premifes of the 
deed : idly. That tenant in tail might ftand feifed to 
^ vde exprefted ; but fuch ufe could not be averred. 

9 S *8* 
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848. § 18. The fame cafe is alfo reported by Moor by the 

name of Carrier v. Franklin^ who feems to have con- 
fidered it as a queftion of conflrufUon, and that the 
feoffee only took an eflate tail ; becaufe the ufe to him 
and his heirs, immediately fucceeding the habendum, 
muft be conftrued to mean the fame kind of heirs, to 
whom the eftate had been already limited, that is, the 
|ieirs of his body. 

§ 19. If this cafe be confidered as an authority, it will 
only prove that a tenant in tail cannot be feifed to a ufe 
in fee. But that a tenant in tail may be feifed to a ufe co- 
extenfive with his eflate, is a doflrine which it would be 
Read. 57. extremely dangerous to controvert. And Lord Bacon 
exprefsly fays, that a tenant in tail may be feifed to a 
ufe : — “ If I give land in tail by deed fince the fta- 
“ tute to A,, to the ufe of B. and Jjis heirs, B. hath a 
“ fee-fimple determinable upon the death of A. with- 
“ out iffue ; and like law, though doubtful before the 
“ ftatute was : for the chief reafon that bred the doubt 
“ before the ftatute, was, becaufe tenant in tail could 
“ not exetute an eftate without wrong ; but that fince, 
“ the ftatute is quite taken away, becaufe the ftatute 
“ faveth no right of ental, as the ftatute of \ Rich* 3. 
« did.’* 


10 Rep. 95. S 20. In Seymour* $ cafe, 10 Joe. i., a tenant in tail 
bargained and fold his eftate tail to a ftranger in fee ; 
and it was unanimoufly refolved by the Court of King’s 
Bench, that the bargainee took an eftate to him and 
his heirs, determinable upon the death of the tenant 

ia 



427 


Title XL Ufe, Ch. iii. § 20—23. 

in tail. Now this determination mull have been found- 
ed upon the principle, that a tenant in tail may be feifed Tit. 32. 
to a ufe ; for, otherwife, the bargain and fale would 
have been void. 

§ 21. It may, therefore, be now laid down as an 
undoubted principle of law, that a tenant in tail may 
be feifed to a ufe, even in fee ; and that fuch ufe will 
be good againft the tenant in tail. And as tenants in 
tail have, ever fiijce tlie time of Lord Coke, been in 2 Rep* 77 «• 
the praftice of transferring their eft^tes to the perfons 
who were to be tenants to the pracipe, and to their 
heirs, by conveyance# derived from the ftatute of 
ufes. If it were eftablilhed that a tenant in tail cannot 
be feifed to a ufe, the confequence would be, that al- 
moll all the common recoveries which have been fuf- 
fered for the lall century, would be vpid, for want of 
a good tenant to the pracipe. 

§ 22. A tenant for life may be feifed to a ufe j but Eflate fpr 
fuch ufe will determine, together with the legal eftate 
transferred to it by the ftatute, upon the diath of the 
tenant for life. 

§ 23. In 2 & 3 £/«., this cafe was moved. Lands Dyer, 186 «. 
were given to two perfons for their lives, and the life . 
of the furvivor, to the ufe of A. B. for his life. The Eliz- 72 •• 
two donees to ufes died ; and the queftion was, whe- 
ther tha eftate to A. B. was determined. The court 
thought that the eftate was determined, becaufe the 
jcllate on which the ufe was created and raifed was 
gone, 


5 24‘ It 
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Title XL Ufe. Ch. iii. § 24—- 27. 

5 24. It follows from this cafe which is cited and 
admitted to be good law in BuIJirode’s report of Ctwper 
V. Franklin^ that all perfons having a legal eftate of 
freehold may be feifed to a ufe. If the ufe is greater 
than the eftate out of which it is created, it will ceafe 
upon the determination of that eftate j but will be good 
in the mean time. 

§ 25. With refped to the different kinds of property 
whereof a perfon may be feifed to the ufe of another, 
the words of the ftatute are — “ Honors, caftles, ma- 
“ nors, lands, tenements, rents, fervices, reverfions, 

remainders, or other hereditaments which com- 
prehend every fpecies of real property in poffeffion, 
remainder, or reverfion ; and, therefore, not only 
corporeal hereditamehts, but alfo, incorporeal ones, 
fuch as advowfons, tythes, rents, r. are within this 
ftatute. 

§ 26. Nothing, however, can be conveyed to ufes, 
but that whereof a perfon is feifed act the time ; for, in 
law, every difpofal fuppofes a precedent property ; and 
therefore, no man can convey a ufe in land, of which 
he is not in poffefllon, when the conveyance is made. 

§ 27. Lord Bacon that the word hereditament 
in the ftatute, is to be underftood of thofe things where^ 
of an inheritance is in ejfe j and yet a grant of a rent 
charge de novo for life, to a ufe, is good enough ; al- 
though there is no inheritance in being of this rent. 
It fhould, however, be obferved, that, in this cafe, 

there 
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there is a fcifm of the land, out of which the rent is 
granted. 

§ 28. Copyhold eftates are, however, not compre- 
hended within the ftatute of ufes ; becaufe a tranfmu- 
tation of pofleffion, by the foie operation of the fta- 
tute, without the concurrence or permiffion of the lord, 
would be an infringement of the lord’s rights, and 
would tend to his prejudice. 

§ 29. The fecond circumftance necelTary to the exe- 
cution of a ufe by this ftatute is, tliat there muft be a 
eejiuique ufe in ejfe. If, therefore, a ufc be limited to 
a perfon not in ejje, or to a perfon uncertain, the fta- 
tute can have no operation. 

§ 30. With refpeft to thofe who maybe ccjluique 
ufe, all perfons capable of taking lands by any com- 
mon law conveyance, may be ccjiuique ufe. And, by 
the words of the ftatute, a ccjluique ufe may be entitled 
to an eftate “ in fee-fimple or fee-tail, term of life, 
“ or for years, or otherwife j or in remainder or re- 

vcrfion,” 

§ 31. Lord Bacon fays, the king may be a cejluique 
ufc, but it behoveth both the declaration of the ufe, 
and the conveyance itfelf, to be matter of record, be-* 
caufe the king's title is compounded of both. A cor- 
j>oration may alfo be a cejluique ufe. 
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§ 32. The cejluique ufe muft, in general, be a dif- 
ferent perfon from him who is feifed to the ufe : for 

Lord 
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Lord Bacon fays, ** the whole fcope of the llatute was 
** to remit the common law, and never to intermeddle 
** where the common law executed an eftate ; there- 
“ fore the common law ought to be expounded, that 
“ where the party feifisd to the ufe, and the cejluique 
“ ufe is one perfon, he never taketh by the ftatute, 
“ except there be a dire£l impoffibility or impertinency 
“ for the ufe to take effeft by the common law.” 

§ 33. Thus, where lands were given to a man and 
his wife, habendum to the faid hufband and wife, to the 
ufe of them and the heirs of their two bodies ; and for 
default of fuch iffue, to the ufe .of A. B. The quef- 
tion was, whether the hulband and wife had an eftate 
tail, or only an eftate for their lives. And it was ad- 
judged that they took an eftate tail. 

t 

Upon a writ of error in the King’s Bench, it was 
argued, that the eftate out of which the ufe arofe was 
but for their lives, and, confequently, the ufe could 
not be limited for a larger eftate. But Croke, Jonesy 
and Whitlocki were of opinion that there was a differ- 
ence, where an eftate was limited to one, and the ufe to 
another ; there the ufe could not be more than the 
eftate out of which it was derived ; but it was other- 
wife where the limitation was to two perfons, habendum 
to them, to the ufe of them and the heirs of their bo- 
dies : this was no limitation of the ufe ; nor was the 
ufe to be executed by the ftatute; but they took by 
the common law. 


S 34. The 
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§ 34. The fame point arofe in the fubfequent term, 
in a writ of error from a judgement given in Wales, 
the court held, that the limitation in the habendum was 
a limitation of the land itfelf, and not of the ufe. 


Meredith 
V, Jones, 
Cro.Car. 244, 


§ 35. In a modem cafe, Lord Chief Jullice Holt is GilbJlcp. 
reported to have faid ; “ If a fine be levied to a man 
“ and his heirs, to the ufe of him and his heirs, in 
this cafe, he fhall take by the common law, and not 
by way of ufe.” And the late Mr. Booth, in an ela- Cafes and 
borate opinion on this fubjed, fays, “ If at this day 
a man fliould enfeoff y. S, to hold to the faid y. S. 
and his heirs, to the, ufe and behoof of the faid y. S. 

“ and his heirs for ever, no man living would call that 
“ a ftatute ufe ; for the words would import no more 
** than the words, for his and their foie benefit and 
** behoof, and would only ferve to Ihow, in how ample 

‘4. 

** and beneficial a manner the feoffee was to take the 
eftate limited to him by the habendum, whiqh being 
“ manifeftly an eftate at Common law, could not alfo 
“ give or create a ftatute ufe.” 

§ 36. There are, however, fome cafes, where the 
fame pcrfon may be feifed to a ufe, and alfo fejiuique 
ufe. 


Thus, if a man makes a feoffment in fee to one, to- ' 13 Rep. j 5 . 
the ufe of him and the heirs of his body, in this cafe 
for the benefit of the iffue, the ftatute, according to 
the limitation of the ufes, divefts the eftate vefted in 
him by the common law, and executes the fame in 
himfelf by forpe of die ftatute : and yet the fame is out 

of 
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of the words of the ftatute, which are, “ to the ufe of 
** any ether perfon and here he is feifed to the ufe 
of himfelf. But the ftatute hath been always benefi- 
cially expounded to fatisfy the intention of the parties, 
which is the diredion of the ufe according to the rule 
of the law. 


13 Rep. 56. S 37’ So, if a man feifed of lands in fee-fimple, co- 
venants with another, that he and his heirs will ftand 
feifed of the fame land, to the ufe of himfelf and the 
heirs of his body, or to the ufe of himfelf for life, the 
remainder over in fee ; in that cafe, by the operation 
of the ftatute, the eftate which he hath at the common 
law is divefted, and a new eftate vefted in himfelf, ac- 
cording to the limitation of the ufe. 

Read. 64. $ 3 ^' Bacon fays, if a perfon enfeoffs J. S. 

to the ufe of J. D. for life, remainder to the ufe of 
J. S. for life, remainder to the ufe of J. N. in fee, 
y. S. ii> in by the ftatute j becaufe the law will not 
admit fradions of eftates. 


Id. So, if a perfon enfeoffs J. S. to the ufe of himfelf 

and a ftrangcr, they fliall be both in by the ftatute ; 
becaufe they could not take jointly, taking by feveral 
Id. titles. Like law, if I enfeoff a bilhop and his heirs, 

to the ufe of himfelf and his fucceffors, he is in by the 
ftatute, in right of his fee. 


3dly, A Ufe § 39. The third circumftance neceffary to the exe- 
EffC’ cution of a ufe by this ftatute is, that there fhould be 
iRep. ^ poffeffion, remainder, or reverfion. 

When 
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When all thefe drcumftances concur, the poflellion 
and legal eftate in the lands, out of which the ufe was 
granted, is immediately taken from the feoffee to ufes 
and vcfted in the cejluique ufe ; and the poffeffion thus 
transferred is not a mere feifin or poffeffion in law, but Bac R. 46, 
an adual feifin and poffeffion in fa£l j not a mere q"” 
title to enter upon the land, but an aftual eftate. 46- 

§ 40. The third feftion of the ftatute contains a Saving of 
faving “ to all and fmgular thofe perfons, and to their 
“ heirs, which be or hereafter fliall be feifed 10 any ufe, 

“ all fuch former right, title, entry, intereft, poffeffion, 

“ rents, cuftoms, fervkes, and adion, as they or any 
“ of them might have had to his or their own proper 
“ ufe, in or to any manors, lands, tenements, rents, or 
“ hereditaments, whereof they be or hereafter (hall be 
“ feifed to any othjpr ufe, as if this aft had not been 
“ made.” 


§ 41. In confequence of this claufe, no term for 7 Rep. i^h. 
years or other intereft, whereof a perfon to whom 
lands are conveyed to ufes, is poffeffed in his own 
right, will be merged by fuch conveyance. 

§ 42. A, demifed lands to B. for a term of years, Ferrers and 
and afterwards the leffor by bargain and fale inrolled, 
and fine, conveyed the fame lands to the leffee and C*'®* !*• ^ 43 - 
others and their heirs, to the ufe of them and their 
heirs, to the intent that a common recovery- fliould be 
had and fuffered againft them, with voucher of the 
■leffor, to the ufe of a ftranger ; all which was done 
accordingly. 


VoL. I, 


Ff 


The 
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The qucllion was, whether the term for years was 
merged: and it was determined, that the term ftiU 
cxifted ; for although it was merged by the union of 
the eflates, until the recovery was fufFered, yet, when 
that was done, the ufes thereof being guided by the 
bargjun and fale, it was the fame as if there had been 
no conveyance ; it being within the equity and inten- 
tion of the faving in the third fcftion of the ftatute of 
ufes. For the intention of that ftatute was, not to dc- 
ftroy prior eftates, but to preferve them. And it was 
agreed by the whole court, that if a fine or feoffment 
had been levied or made to the leffee for years, his 
term would not have been thereby extinguiflied. 

It was objefted that the bargain and fale and fine 
were to the ufe of the leffee for years, otherwife he 
could not have been tenant 'bf the freehold ; and, 
therefore, the faving in the ftatute of ufes did not ex- 
Cook T. tend to this cafe. But it was anfwered and refolved, 
i^ent.'"/95. former reafons, that the term was faved by the 

a8o. S. P. equity of the ftatute. 
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TITLE XI. 

USE. 


CHAP. IV. 

Of the modern Doctrine of Ufes. 


f I, ConftruSion of the Statute, 

3. Contingent Ufes. 

4, Ufes artftng on the Execution 

of Powers. 

8. Conveyances derived from 
the Statute of Ufes.* 

15. Whether a Devife operates 

by the Statute of Ufes. 

16. Refulting Ufes. 

28. Ufes by Implication. 

35. No life will refuli incon- 
fijlent with an EJlaie li- 
mited. 


38. No Ufe will refult ngainjl 
the Intent of the Parties. 

43. No Ufe refults hut to the 
Owner. 

45. What Ufe refults to a Tenant 
in Tail. 

52. No Ufe refults on a Grant 
of an EJlate in I ail, for 
Life, or Tears. 

§ 6 . No life refults on a De» 

* 


Sedion i. 


l^HEN the ftatute of ufes firft became a fubjeft of 
difeuffion in the courts of Jaw, it was held by 
the judges, that no ufes fhould be executed by the fta- 
tute, which were limited againft the rules of the com- 
mon law : for it appeared by the preamble of the fta- 
tute, that it was the intent of the makers of the afl: to , 
reftore the ancient law, and to extirpate and extinguilh 
fuch fubtle praftifed feoffments, fines, recoveries, abufes, 
and errors, tending to the fubverfion of the good and 
ancient common law of the land. So that it fully ap- 
peared that this ad ftiould not execute any ufe «(hich 
Was limited again!); the rules of the common law ; for 

Ff a the 


Conftruftion 
of the 
Statute. 

I Rep. 129 
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the intent of the a 3 was to extingulih and extirpate^ 
not the feoffment, fine, or recovery, for thefe were 
laudable and good conveyances of lands and tenements 
by the common law, as is in effeft recited in the be- 
ginning of the preamble ; but thofe ufes which were 
abufes and errors, and therefore erroneous, becaufe 
they were agamft the rules of the common law. And 
the llatute 27 Hen. 8., was a law of reftitution ; name- 
ly, to reftore the good ancient common law, which 
was in a manner fubverted by abufive and erroneous 
I Rep. 130 a. ufes ; and not to give more privilege to the execution 
of ufes, than to eftates which were executed by the 
ancient common law. 

§ 2. The courts have fo far adhered to this conftruc- 
tlon of the ftatute of ufes, that the fame technical words 
I Rep. 87 h, of limitation are now required ih thg creation of eftates, 
through the medium of ufes, as in the creation of eftates 
at common law. But in many other inftances, this 
dodtrine was departed from, and advantage was taken 
of an exprelfion in the ftatute of ufes, in order to fup- 
port feveral of thofe limitations which had been al- 
lowed by the Court of Chancery, in declarations of 
ufes, when they were diftindt from the legal eftate. 

Contingtnt . § 3* The ftatute of ufes enadls, that the eftate of 

the feoffee to ufes fliall be in the ceftuique ufe, “ after 
“ fuch quality, manner, form, and condition as they 
“ had before, in or to the ufe, confidence, or truft that 
“ was in them.” Now, the Court of Chancery having 
permitted a linutation of a ufe for life, or in tail, to arife 
infiaurOf without any preceding eftate to fupport it, 

and 
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Title Jl. Ufe. a. iv. § 3 — 5 . 

and alfo a ufe to change from one perfon to another^ 
by matter ex poji fa£lo^ though the firft ufe were limit- 
ed in fee. The courts of law, in procefs of time, ad- 
mitted of limitations of this kind, in conveyances to 
ufes ; and determined that, in fuch cafes, the ftatute 
would transfer the polTeffion to the cejiuique ufe, 
after fuch quality, form, and condition, as he had the 
ufe. 

An account of the nature of thefe limitations will be 
given under Title i6. Remainders. 

§ 4. By the rules of the common law, no reftriftion ufes ar'fing 
or qualification could be annexed to a conveyance of 
lands except a condition. Poweri. 

In confequence*of this principle, a fine or feoffment, a lull. 237 
with a power of revocation annexed to it, was void at 
common law ; bccaufe the fine or feoffment transferred 
the whole property and right of difpofal, to the cog- 
nizee or feoffee, and therefore, the power of revoca- 
tion was repugnant to the force of the preceding words. 

Befides, the admiffion of fuch a claufe, would have 
introduced a double power, veiled in different perfons, 
over the fame thing ; which was contrary to the prin- 
ciples of the common law. 

§ 5. We have, however, feen, that before the ftatute of Ante, ch. 2.' 
ufes, if a feoffment was made to ufes, the feoffor might 
referve a power either to himfelf,or to feme other perfon, 
to revoke the ufes declared on the feoffment, and to ap- 
point the feoffees to ftand feifed to other ufes. For the 

Ff3 principle, 
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principle, on which ufes were originally founded, being, 
that the feoffee to ufes was bound in confcience, to pur^ 
fue the direftions of the feoffor, this obligation was 
equally binding, whether the agreement was that the 
feoffor Ihould receive the rents and profits himfelf, or 
fome ftranger ; or whether they were to be paid in 
fuch manner as the feoffor, or any other perfon to 
whom he delegated his power> Ihould at any future 
time appoint. 

§ 6. The ftatute of ufes vefts the legal ellate in the 
cejiuique ufe, after fuch quality, manner, and form, as 
he had in the ufe : from which the courts concluded, 
vinft. 237*. that in all conveyances to ufes, a power might be re- 
ferved of revoking a former limitation of a ufe, and 
Opinion at appointing a new ufe to fome -other perfon. Mr. Booth 
Shep. Touch.* has, therefore, very properly, claffed dlates arifing from 
the execution of powers, under the head of contingent 
ufes. And as powers of this kind were foon found to 
be much more convenient than conditions, they were 
generally introduced into all family fettlements. 

§ 7. Thus, if a perfon conveys his eftate to truf- 
tees to the ufe of himfelf for life, remainder to his firfl 
and other fons In tail, and inferts a provifo, that it 
fhall be lawful for him at any future time to revoke 
thefe ufes, and to declare new ones, and that, imme- 
diately upon fuch revocation and new declaration, the 
truftees fliall ff and feifed of the lauds to the ufe of fuch 
perfons as the, fettlor Ihall appoint, this is a power of revo- 
cation and appointment ; and as foon as it is executed, 
the ufes originally limited ceafe, and a new ufe imm^ 

diatelj 
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diately arifes out of the feifin of the feoifees to the 
perfon named in the appointment, for fuch eflate as is 
given him by the appointment ; and the ftatute tranf- 
fers the legal eftate to fuch appointee, who by that 
means acquires the adual feiiin and polfellion. 

The nature of revocations and appointments of ufes 
will be explained in Title 32. Deed. 

§ 8. It has been frequently obferved, that the prin- Conveyances 
cipal obje£t of the ftatute 27 Hen. 8., was to deftroy 
all thofe fecret conveyances to ufes which had been fo of Ufes. 
much complained of ^ but that, inftead of having that 
effe£t, this ftatute has given rife to feveral new modes 
of transferring lands, unknown to the fimplicity of the 
common law, and of a more f«cret nature than feoff- 
ments to ufes ; fq that, notwithftanding the great cau- 
tion with which this ftatute was made, it has not an- j Atk. 591. 
fwered the intention of the legiflature. 

§ 9. This obfervation feems to have been founded 
on an idea, that the chief object of the ftatute was to 
deftroy all conveyances to ufes. But Lord Bacon has Read. 39. 
clearly ' proved, that the intention of this ftatute was 
only to deftroy the eftate of the feoffee to ufes, by 
transferring it to the perfons who were entitled to the 
ufe, and not to deftroy the form of the conveyance to 
ufes. I ft, Becaufe the words of the ftatute are, “ where 

any perfon is feifed or hereafter lhall be feifed to any 
“ ufe.” 2dly, In the fame feffion in which this 
ftatute was made, it was enacted, that all bargains and 
to ufes, fhould be inrolled; which proves that 
F f 4 thq 



44 ® 


a Comm. 33^* 

Ante, eh. 3. 


ITitleXl. life. iv. § 9— II, 

the intention of the legiflature was to kave the form 
of the conveyance, with the addition of a farther cere- 
mony. 3dly, By the 1 2th fe£tion of the ftatute, it 
was provided, that the king fhould not take any primer 
feifin, or other feudal profits, on account of any eftate 
which Ihould be executed by means of the ftatute until 
the firft of May 1536. But that he fliould take the 
feudal profits for all ufes which fliould become executed 
by the ftatute after t^iat time. 

§ 10. But whatever might have been the intention 
of the legiflature in pafllng this ftatute, it is certain 
that it has given rile to feveral 'new forts of convey- 
ances, which operate contrary to the rules of the com. 
mon law. For it being foon obferved that there was 
nothing in the ftatute ' to prevent the raifing of uks, 
but only a provifion that when* a ufe was raifed, the 
pofleflion of the land fliould be transferred to fuch ufe ; 
it was only neceflary to raife a ufe, and the legal feifin 
and eftate became immediately vefted in the cejlidque 
ufe, by a kind of parliamentary magic, without live^. 
of feifin, entry, or attornment. 

§11. In confequence of this doftrine, ij» became 
cuftomary to raife a ufe in the perfon ,1^" whom the 
Jands were intended to be conveyed, ' and then the 
ftatute transferred the polTefEon to the cejiuique ufe. 
This was done in two different ways ; firft by a con- 
veyance which only transferred a ufe, and which was 
faid to operate without any tranfmutation of poffeflSon ; 
becaufe the alteration of the legal feifin is effe£fed by 
the mere operation of the ftatute. There are two 

modes 
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modes of conveyance which operate in this manner ; 
A bargain and fale to ufes, and a covenant to ftand 
feifed to ufes; of which an account will be given in 
Title 32. Deed. 

§ 1 2. The fecond mode of conveying lands through 
the medium of ufes is effeded in the following manner: 
The legal eftate and pofl'effion is transferred by a feoff- 
ment, fine, or recovery to fome indifferent perfon, who 
ftands in the place of the ancient feoffee to ufes, and 
a deed is executed, reciting that by means of fuch feoff- 
ment, fine, or recovery, the lands have been transferred 
to A. B. and declaring that fuch feoffment, fine, or 
recovery lhall enure and operate, and that the feoffee, 
cognizee, or recoveror, in fuch feoffment, fine, or re- 
covery, lhall be feifed of fuch lands, to the ufe of a 
third perfon. Oi'^elfe a deed is firll executed, reciting 
that a fine or recovery is intended to be levied or fuf- 
fered, or covenanting to levy a fine, or fuffer a re- 
covery ; and declaring that thofe affurances, when 
compleated, lhall enure to the ufe of a third per- 
fon, 

§ 13. In both thefe cafes a ufe arifes out of the feifin 
of the feoffee, cognizee, or recoveror, to the perfon to 
whom fuch ufe is declared, and the ftatute immediately • 
trensfers to that ufe, the aftual poffelfion and legal 
eftate. 

§ 14. Thefe latter affurances are faid to operate by 
means of a tranfmutation of poffelfion j becaufe the 
legal feifin and eftate is firft transferred by fome com- 
mon 
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Title XL Ufe. Ch. hr. § 141^16. 

mon law, conveyance, or aJTarance. They are ufually 
called declarations of ufes, and will be treated of under 
Title 3 a. Deed. 

§ 15. It is a matter of doubt whether a devife, 
under the ftatute 32 Hen. 8., can operate by means 
of the ftatute of ufes. The late Mr. Booth was of 
opinion that it did not. The queftion is fully and 
ably difeuffed by Mr. Butler^ in his notes to the 
15th edition of the firft Injlitute\ who concludes his 
obfervations on that fubjeft with the following words : 
“ But whether a devife to ufes operates folely by the 
“ ftatute of wills, or by that ftatute jointly with the 
ftatute of ufes, is, except in a very few cafes, a matter 
“ rather of fpeculation than of ufe j as it is now fettled, 
“ that an immediate devife to ufes, without a feifm to 
“ ferve thofe ufes, is good ; an'd that where the eftate 
is devifed to one, for the benefit of another, the 
courts execute the ufe in the firft or fecond devifee, 
“ as appears to fuit beft with the intention of the 
“ teftator.” 

§ 16. Before the ftatute 27 Hen. 8., if a perfon had 
conveyed his lands to another, without any confidera-i 
tion or declaration of the ufes of fuch conveyance, he 
became entitled to the ufe or pernancy of the profits 
of the land thus conveyed. This doftrine was not al- 
tered by the ftatute of ufes, and, therefore, it becam? 
an eftablifhed principle, that where the legal feifin and 
^ftate in lands is transferred by any common law con- 
veyance or afliiir^ce, and no ufe is exprefsly declared, 
tior any confideration or evidence of intent to dire^ 

thQ 
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meJl. Vfe. § 16—19. 

the ufe, fuch ufe fhall refult back to the original owner 
pf the ellate. For where there is neither conlideration 
nor declaration of ufes, or any circumftance to fliew 
the intention of the parties, it cannot be fuppoied that 
the eftate was intended to be given away. 

§ 17. In confequence of this principle, Lord Coke 
Fas laid it down as a rule, “ That fo much of the ufe 
“ as the owner of the land does not difpofe of, re- 

mains in him.” So that, where a perfon feifed in 
fee, levies a fine, or fuffers a recovery, without any 

confideration oi: declaration of the ufes to which it ihall 

0 

enure, the ufe refults back to himfelf, and the ftatute 
immediately transfers the legal eftate to fuch refulting 
ufe ; by which means, he is feifed in the fame manner 
as he was before. And if any particular ufes are de- 
plarcd, fo much of the old ufe as is not declared to be 
vefted in fome other perfon, refults back to the ori- 
ginal owner. 

§18. Where a perfon made a feoffment ,to the ufe 
pf fuch perfon or perfons, and for fuch eftate and v*ftates 
as he ihould appoint by his will, it was refolved, that 
Ae ufe refulted to the feoffor, until be made an ap- 
pointment. 

§ 19. Where a perfon made a feoffment to the ufe 
pf himfelf, and his intended wife, after their marriage, 
U was determined, that the ufe refulted to the feoffor 
his heirs until Ae marriage. 
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Title XL Vfe, Ch, iv. § 20 — 23. 

§ 20. When hufband and wife levy a fine of the 
wife’s eftate, without any declaration of ufe, that is 
fulEcient in law, the ufe will refult back to the wife 
only, becaufe the eftate in the land pafled only from 
her ; and the huiband joined with her only for con- 
formity. 

§ 21. Where a perfon levies a fine of his eftate to 
truftees to certain ufes, and does not declare any ufe 
of the eftate during his own life, it will refult to 
himfclf. 

§ 2C. A fine was levied to ‘the ufe of truftees for 
700 years, remainder to other truftees for 300 years, 
and from and after the death of the cognizor, to the 
ufe of his fon for his life, with remainder to the firft 
and other fons of fuch fon in tail ; *it was refolved by 
the Lord Keeper, after confideration had with all the 
judges, and a cafe, that as the cognizor had not li- 
mited away the freehold to any perfon during his own 
life, it refulted back to himfelf. 

§ 23. Archdale Palmer, in confideration of the mar- 
riage of his fon, fettle^ an eftate to the ufe of his fon 
for life, remainder to his intended wife for life, re- 
mainder to the firft and other fons of the marriage 
in tail, remainder to the heirs male of the body of 
Archdale Palmer, remainder over; it was refolved, 
that as the limitations to the fon, and his firft and 
other fons, might determine d\iring the fife of Arch- 
dale Palmer, a ufe refulted to him for life, expe^lant 

upon 
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Title XL Ufe, Ch. iv. § 23 — 27. 
upon the determination of the eftates limited to his 
fon, 

§ 24. Where a fine was levied by a tenant for life, 
the remainder man in tail, and the revcrfioner in fee, 
and a declaration of the ufes was executed by the te* 
nant for life, and the remainder man in tail only, it 
was determined that the ufe of the reverfion in fee re- 
fulted to the revcrfioner. 

§ 25. In the cafe of a leafe and releafe without any 
declaration of ufes, no ufe refults to the releafor, for 
reafons which will bctftated when that mode of con- 
veyance is explained. But if any particular ufe is 
declared upon a leafe and releafe, the refidue of the 
ufe will refult back to the releafor. 

i'' 

§ 26. Where the fame ufe is limited to the owner of 
the eftate which would have refulted to him, in cafe no 
declaration of that ufe had been made, the declaration 
is void, and he takes it as a refulting ufe. 

§ 27. Anthony Mitfordhdng feifed in fee of the ellate 
in queftion, conveyed the fame to the ufe of his eldcft 
fon and his wife, and the heirs male of the body of 
his fon, remainder to the ufe of his own right heirs ; 
it was unanimoufly refolved, that the ufe limited to the 
right heirs of Mitford was the antient iife, which was 
never out of him, and was, in faft, a reverfion in him 
to grant or charge, and Ihould defcend from him to 
his heir as if it had not been mentioned : and that the 
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Title H. life. § 27— 31. 

limitation to his right heirs was void, being ao more 
than what the law had already veiled in him. 

§ 28. The &me rule takes place in all conveyances 
to ufes, which operate without tranfmutation of pof- 
feflion ; as in covenants to Hand feifed, and bargains 
and fales, where the ufes arife out of the eftate of the 
covenantor or bargainor : for, in thefe cafes, fo much 
of the ufe as the covenantor or bargainor does not dif- 
pofe of, {fill remains in him as his old eftate, and is 
ufually called, an ufe by implication. 

§ 29. A. being feifed in fee# covenanted to ftand 
feifed to the ufe of his heirs-male begotten, or to be 
begotten on the body of his fecond wife ; it was deter- 
mined, that A. took an eftate for life by implication. 
For the limitation being to the heir^ of his body, l^c. 
and it being impollible for him to have any fuch heirs 
during his life, as eji hares viventis., the ufe was 
undifpofed of during his life, and remained in him. 

§ 30. Bht where the ufe is exprefsly limited away 
during the life of the grantor, no ufe can refult to 
him. 

§ 31. A perfon, in confideration of marriage, con- 
veyed lands to truftees, to the ufe of himfelf and his 
heirs until the marriage, and then to the ufe of his in- 
tended wife' for life for her jointure, remainder to truf- 
tees and their heirs during the life of the hulband, in 
traft to fupport contingent remainders, but to permit 

the 
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the hufband to receive the rents and profits during his 
life, remainder to the iirft and other Tons of the maiv 
riage in tail male, remainder to the heirs-male of the 
hufband by his then intended wife, rem^der over. 

It was refolved that no ufe refulted to the huf- 
band, becaufe there was a difpofition of the entire 
eflate. 

S 32. It follows from the fame principle, that where 
a ufe does not arife upon a covenant to Hand feifed, or 
bargain and fale, either for want of a fufScient ccmlide- 
ration, or for any other caufe, fuch ufe remains in the 
covenantor. 

§ 33. Where a ufe is exprefsly limited to the ori- 
ginal owner of the eftate, he will not be allowed to take 
any refulting or implied ufe, inconfillent with the ufe 
limited to him. 

§ 34. Thus, if a perfon makes a feoffment in fee, Dyf. m 
to the ufe of himfelf for life, the fee-fimple will remain 
in the feoffees ; for, otherwife, the feoffor would not 
have an eftate for life according to the limitation, as it 
would merge in the fee. But if the ufe was declared to 
the feoffor in tail, it would be otherwife, for both the, 
cilates might be in him at the fame time. 

§ 35. So, if A. makes a feoffment to the ufe of 
himfelf for 40 years, and does not limit any other 
eftate, the fee-ftmple will remain in the feoffees ; for 
otherwife the term would be merged. 
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Title Tl. Ufe. CA.iv. 

§ 36. One Savage being feifed in fee, convf^ed his 
eflate by leafe and releafe to truftees and their heirs, to 
the ufe of himfelf for 99 years, remainder to truftees 
for 25 years, remainder to the heirs-male of his own 
body ; it was determined, that no ufe for life refulted 
to Savage, becaufe that would be inconftftent with the 
term of 99 years exprefsly limited to him. 

§ 37. by marriage fettlement, conveyed certain 
lands to the ufc of himfelf for 99 years, if he fo long 
lived, and, after to the ufe of truftees for 200 years, re- 
mainder to the ufe of the heirs-male of his own body, 
remainder to his own right heirs. 

Upon a cafe referred to the judges of the Court of 
Common Pleas, from the Court of Chancery, they 
held, that no eftate of freehold»could refult. to for 
his life by implication} becaufe another eftate. viz. for 
99 years, if he fo long lived, was exprefsly limited to 
him, which would be inconfiftent with a freehold by 
implication. 

I 

§ 38. Where there is any circumftance to Ihew the 
intent of the parties to have been that the ufe Ihould 
not refult, it will remain in the perfons in whom the 
legal eftate is vefted. 

§ 39. A recovery was fuffered by one Hummerjlon, 
to the intent that the recoveror Ihould make an eftate 
to him and his wife for their lives, remainder to their 
eldeft Ton in tail, ^c. it was agreed, that after the re- 
covery fuffered, the recoverors fliould be feifed to their 


own 
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o\Vn ufe j for if they were feifed to the ufe otUum* 
merjlon^ then they could not make the eftate. But 
Southeot and Wray faid, they ought to do this in con- 
venient time, otherwife the ufe would rcfult to Hum» 
merjion. 

§ 40i A ^ne was levied, and tin indenturcj leading idem, 
the ufes, the words of which were, “ The fine was 
“ levied to the intent that they fliould make an eftate 
“ to him to whom 'J. E. the father (who was the 
“ cognizor) fliould name and there was a provifo 
in the end of the indenture, that the cognizee fliould 
not be feifed to any other ufe except unto that ufe fpe- 
cified : and holden by all the juftices, that it fliall be to 
the ufe of the cognizees themfelves immediately as 
above j and, after the nominatioYi, they fliall be feifed 
to the ufe of whomever he names ; and if J. E. die 
without nomination, then the law will fettle the ufe in 
his heir. 

§ 41. A feoffment was made by J. upon condition Winning- 
to reconvey to J. for life, remainder to the eldeft fon 
of in fee ; it was refolved, that no. ufe refulted' to 6 . Ca. 44. 

for, if fo, then the eftate would veft by the fta- 
tute of ufes ; and the feoffee could not make an eftate 
to and to his fon. 

5 43 . A tenant in tail levied a fine to J. 5. and his Altham v. 
hdrs, in order to make him tenajit to the pracipe in a 
common recovery, but no ufe was declared on the fine. 16. 
Seven years after, a writ of entry was brought againft 
VoL. L G g J*S., 
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y» S.i who vouched the cognizor of the fine, and a 
common recovery was thus fuffered. The queftion was, 
whether J. S. had an eftate of freehold in him at the 
time of the recovery. 

It was contended, that although the legal eftate paf- 
fed by the fine to J. 5 ., yet, as no ufe was declared, 
it refulted back to the original owner of the eftate : fo 
that y. S. had no eftate in the lands when the recovery 
was fuffered, and therefore was not a good tenant to 
the prtBcipe. But it was held by Lord Holt and all the 
ether judges, that when a fine was levied, or a feoff- 
ment made to a man and his heirs, the eftate was in 
the cognizee or feoffee, not as an ufe, but by the com- 
mon law, and might be averred to be fo. And. as in 
this cafe, the intention of the fine plainly appeared 
to be, for the purpofe of makihg a tenant to the pra- 
tipe, the ufe and eftate ftiould be allowed to have veftcd 
in J. S., and not to have refulted to the cognizor of 
the fine. 

§ 43. It follows, from the nature of refulting ufes, 
and ufes by implication, that they can never arife to 
any perfon but the original owner of the eftate. 

§ 44. Hufband and wife levied a fine of the wife's 
eftate, to the ufe of the heirs of the body of the huf- 
band on the wife begotten, remainder to the hufband 
in fee J the court held, that no eftate for life could 
lefult to the hufband, becaufe the eftate originally be- 
longed to the wffe. 

S 45. Where 
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§ 45. Where a tenant in tail fuffers d recovery of What Ufe 
his eftate, by which it is converted into an eftate in Tenant L* 
fee-fimple, without declaring any ufeS thereof, it has 
been doubted whether the ufe which refultsto him i* 
in tail or in fee. The language of the old books is, 
that where there is a feoffment, fine, or recovery, 
without confideration or declaration of ufes, thefe af- 
furances lhall enure to the old bfes. 

§ 46. In the cafe of Argol v. Cheney, a father te- Latch, it. 
nant for life, and the fon tenant in tail, joined in fuf- 
fering a common recovery ; but the father only exe- 
cuted the deed declaring the ules. The court direfted 
the jury to find the ufes according to the eftates 
which the parties had at the time of fuffering the re- 
covery. 

§ 47. In the cafe of Waker v. Snow, a father tc- P alm . 359. 
nant for life, and the fon tenant in tail, fuftered a com- 
mon recovery, without any declaration of the ufes to 
which it fliould enure ; it was held, that the recovery 
fhould enure to the former ufes. 

§ 48. The dodrine laid down in the above cafes is 
liable to great objedions ; for, as refulting ufes are 5 Rep. j 1 4, 
guided by the intent of the parties, where a tenant in . 
tail fuffers a recovery without any declaration of ufesj 
the prefumption is, that this ad was done for the pur- Gllb.tJ&if 
jpofe of acquiring the abfolute dominion oveir his eftate, 
as it cannot be fuppofed that he would go to the e». 
of fuffenng a recovery, if be is only to acquire 
G g 3 the 
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the fame eftate which he had before. And it has been 
eftabliflied by the following modern determinations, 
that where a tenant in tail fuffers a common recovery, 
without any declaration of ufes, the refulting ufc is to 
him in fee fimple. 

§ 49. The Earl of Ferrers being tenant for Ufe, with 
remainder to his firll and’ other fons in tail male, and 
having an eldefl; foil Robert, who was about 17 years 
old, and feveral other fons ; a very advantageous match 
had been agreed on between fuch eldeft fon and a young 
lady, and articles were entered into by Lewd Ferrers 
and his fon, whereby Lord Ferrers covenanted that he 
and his fon fliould, within a year after his fon came of 
age, by fine or recovery, fettle the bulk of his eftate 
to the ufe of the fon for life, remainder to his firft and 
other fons in tail, 

The marriage took effefl:, and the eldeft fon Robert, 
when he came of age, joined with his father in levying 
a fine and.fuffering a common recovery ; but there was 
no declaration of ufes. The fon died, leaving an only 
daughter, and no fon. It appears from the cafe, that 
the eftates of which the recovery was fufiered, defeend- 
ed to the only daughter of Robert the fon, who had 
yoined his father in the recovery, and had not declared 
any ufes of the recovery. Now, if the recovery had 
enured as to Robert the fon’s eftate, to the old ufes, he 
would have been tenant in tail male, with remainder to 
his brothers in tail male fuccefiively ; and, upon his 
death without iifue male, the eftate would have vefted 

in 
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in his next brother, and not in his daughter : but it 
appears to have been fo fully admitted by the counfel 
of the Lord Ferrers, "who was party to that fuit, and 
who was a younger brother' of Robert the fon, who 
fuffered the recovery, that, in cafe of no declaration 
of ufes, the ufe and eftate rcfulted to Robert the 
fon in fee ; that the only point for which they con- 
tended, was, that the articles executed by Robert the 
fon while an infant, and under which they claimed, 
amounted to a good declaration of the ufes of the 
recovery. 
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§ 50. This doftrin^ has been confirmed by the 
higheft modern authorities. Thus, hor A Hardwicke tAtk.9. 
is reported to have faid, — “ I take it for law, that a 
“ tenant in tail fufl'ering a recovery, is in of the old 
“ ufe, and that the eftate is difcharged of the ftatute 
“ De Donis” And, in another cafe, “ A common j’Atk. 315. 
“ recovery will bar the entail, though there is no deed 
“ to lead the ufes ; becaufe it is in refpeft of the fa- 
“ tisfa£tion of eftate in value which creates the bar.” 

And Lord Chief Juftice Lee is reported to have faid,— ^ Term Rep. 
“ It is the ufe of the fee-fimple that paftes to the re- 
“ coveror from tenant in tail, and which refults to him 

and his heirs, if no ufe is declared.’* 

§ 51. It follows from this doftrine, that where » 
tenant in tail levies a fine, without any declaration of 
ufes, he acquires a bafe fee, defcendible to his heirs, 
i^s long as he has heirs of his body. 


Gg3 
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§ 54. The doftrine of refulting ufes only extends to 
thofe cafes where an ellate in fee-fimple is conveyed. 
For if a perfon conveys an eftate to another in tail, 
without any confideration or declaration of ufes, no 
pfe will refult to the donor ; and, confequently, the 
donee in tail will hold to his own ufe. For by a gift 
of this kind, there is a tenure created between the 
donor and the donee in tail, which amounts to a con. 
fideration, and prevents the ufe from refulting j in the 
fame manner as if a feoffment in fee had b^en made 
before the ftatute of quia eniptores lerrarum, the 
feoffee would have held the land to his own ufe ; 
becaufe a tenure was thereby created, in confequence 
of which, he would have held of the feoffor by fealty 
' ^t leaft. 

§ 53. In the fame manner, if, a perfon leafes lands 
to another for life or years, no ufe will refult to the 
leffor. So, if a leffee for life or years grants over his 
eftate, without any declaration of ufe, the grantee will 
have it to his own ufe. In Gilbert's Ufes^ the reafon 
given for this doftrine, is, that thefe Icffer eftates were 
not ufed to be delivered to be kept for the future fup- 
port and provifion of the family ; and, therefore, the 
mere aft of delivering poffeffion, paffed a right, with - 
out confideration, fince there was no prefumption from 
the ufe of the country, that thefe eftates were tranf- 
ferred under fecret trufts ; efpecially fince rents were 
ufually referved, and they were fubjeft to wafte and 
other forfeitures. 


$ 54 - la 
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S 54. In the cafe of a conveyance of an eftate for 
life or year$ without confideration, although a ufe 
fiiould be declared of part of the eftate to the grantee, 
yet there will be no reftildng ufe. 

§ 55. being tenant for life, granted his eftate to Oftlev.Dod, 
B. by fine, and, by indenture, limited the ufe to 5 . 
for the life of J. and B. ; and if he died, living A.^ 
that it fliould remain to C. ; afterward B. died, living 
A. ; C. entered, and let to D. for years, and died, 

.living A. The queflion was, whether the leflee 
Ihould retain the land, as an occupant, during the life 
of A., or that A. fhquld have it again as a refulting 
ufe. 


“ It was adjudged, after argument, that C. fhould 
have it as an occupant, and that A. had not any 
“ refidue of the ufe in him : for, although where te- 
“ nant in fee makes a deed of feoffment, and limits 
“ the ufe for life or in tail, and doth not fpeak of the 
refidue, it fhall be to the feoffor or conufor, becaufe 
“ he had the antient ufe in him in fee ; ,yet when te- 
nant for life, or he who hath a particular eftate, 
“ grants his eftate by fine, and limits the ufe for years, 
or for a particular eftate, it fhall not return to him, 
** but be to the conufee, although the fine were with- 
“ out any conlideration ; becaufe he who hath the 
“ particular eftate by fine, is fubjefl: to the antient 
“ rent and forfeiture, which is a fufHcient confideration 
“ to convey the eftate to him.” 

Gg4. 
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§ 56. As a devife imports a bounty, it follows that 
it muft be to the ufe of the devifee, unlefs otherwife 
expreded ; and that no ufe can in any cafe refult to 
the heirs of the devifor, vmlefe it appears by the will 
itfelf that the devife was not made to the ufe of th? 
4evifee, 
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Section i. 

'T^HE obje£t and intention of the ftatute 27 Hen- 8. 

c. 1 0. certainly was, to deftroy that double pro- 
perty in land, which had been introduced into the 
Englijh law by the invention of ufes ; and for that 
purpofe the ftatute enadled, that the legal feifin and 
pofTcCicn ftiould be transferred and annexed to the ufe. 
If, therefore, the intention of the legiflature had been 
carried into full efFedf, no ufe could ever afterwards 
have exilled for more than an inftant. But the ftrld 
conftrudiion which the judges put on that ftatute de- 
feated, in a great refpedl, its intent ; as they determined 
that there were fome ufes to which the ftatute did not 
transfer the poffeffion. By this means ufes were not 
entirely abolilhed, but. ftiil continued feparate and dif- 
tindl from the legal eftate; and. were taken notice of 
and fupported by the Court of Chancery, under the 
name of Trujis. 

§ 2. A truft is therefore a ufe not executed by the 
ftatute •x‘jKen.%.\ for originally the words ufe and 
truft were perfedly fynoiumous, and are both men- 
tioned in the ftatute. But as the provifions of that 
ftatute were not deemed co-extenfive with the various 
modes of creating ufes, fuch ufes as were not provided 
ior by the ftatute, were left to their former jurifdidion, 

§ 3. Thefe are the circumftances to which truft 
eftates owe their origin, and from which it follows that 
a truft eftate may be deferibed to be, a right in equity 
to take the rents' “and profits of lands, whereof the legal 

eftate 
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eftate is veiled in fome other perfon ; and to compel 
the perfon thus feifed of die legal eftate, who is called 
the truftee, to execute fuch conveyances of the land 
as the perfon entitled to tht, profits, who is called the 
tejluique truft, lhall direft ; and, in the mean time, the i Show. 73. 
cejluiqite truft, when in poiTeffion, is tenant at will to*» ’ 
the truftee. 

§ 4. There are three dired modes of creating a truft. A Ufe limit- 
The firft arifes from a rule which was eftablilhed fo * 

early as in 4 and 5 Phil, and Mary, that an ufe could Tyrrell’s 
not be limited on an ufe : and the reafon given by Lord ^ 

Bacon for this deterndnation is, becaufe the words of Read. 43. 
the ftatute are, “ where any perfon is feifed of any lands, 
or tenements,” which excludes ufes, as they do not fall 
under either of thefe deferiptions. 

§ 5. Thus, if in confideration of a fum of money 
paid by C., a feoffment was made to A. and his heirs, 
to the ufe of B. and his heirs, to the ufe of or in truft 
for C. and his heirs, the judges held that the ftatute 
would transfer the legal eftate to the fir/F ufe, that is 
to B . ; and that the fecond ufe limited to C. was a 
mere nullity, becaufe a ufe could not be limited on a 
ufe. Not adverting, as Sir obferves, 2Comm.336. 
that “ the inftant the firft ufe was executed in B . , he 
became feifed to the ufe of C., which fecond ufe the 
ftatute might as well be permitted to execute as it 
did the firft ; and fo the legal eftate might be in- 
ftantaneoyfly tranfmitted down through a hundred 
** ufes, till fintdly executed in the laft cefiuique ufe.” 

§ 6. Although 
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§ 6 . Although the courts of common law determined 
that, in fuch a cafe as that which has been flated, the 
limitation to C. was void ; yet, as it was evident that 
B. was not intended to be benefited by that convey- 
ance, and as C. had given a valuable confideration for 
the land, the Court of Chancery immediately took 
cognizance of the cafe, and decreed that B. ihould pay 
the rents and profits of the.land to C., and Ihould exe- 
cute fuch conveyances of it as C. Ihould dire^. 


Whetftone 
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§ 7. In a fettlement before marriage, lands were 
conveyed to truftees and their heirs, to the ufe of them 
and their heirs, to the ufe of the 4 iulband for life, 
it was decreed, that the legal eftate was veiled in the 
truftees ; and therefore that the limitations to the huf» 
band, were but trufts, which could not be executed 
by the ftatute. 


Alter. Gen. § 8. Ann Ratford, being feifed in fee of certain 
Forw°ft.Rep. conveyed them to Thomas Baker •sxA his heirs, 

*38* to the ufe of him and his heirs, in truft to permit the 

faid Ann and her hulband to receive the profits during 
their lives, Sifr, 


It was decreed by Lord T dbot^ that as the eftate was 
limited to truftees and their heirs, fo that it, was ac- 
tually executed in the truftees, whatever came after- 
wards could be looked upon only as an equitable 
intereft j for there could not be an ufe upon an ufc- 

Venables v. § 9, An eftate was limited by deed and fine to the 
Rep. ufe of the hulbaild for life, remainder to truftees and 
34 *» 438 ' their 
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their heirs during his life, to preferve contingent re* 
mainders, remainder to the wife for life, remainder to 
the truftees and their heirs (not faying during her life), 
in ti-uft to fupport the contingent ufes and eftates 
therein-after ‘ limited, remainder over. Upon a cafe 
fent from the Court of Chancery, the Court of KingV ' 

Bench certified, that the truftees took a legal eftate in 
fee after the determination of the w'ife’s life eftate, 
and that all the fubfequent limitations were truft 
eftates. 


§ 10. In the cafe of a devife, the rule is the fame. Hopkins v. 
Thus, where John Hopkins devifcd his real eftate to 
truftees and their heirs, to the ufe of them and their 
heirs, upon feveral trufts, it w'as decreed by Lord Hard- Marwood v. 
•wickCi that the legal eftate was vefted in the truftees, Temp.Hard. 
and that the devifees'only took truft eftates. ^9'* ?• 


§ II. It follows from the principles here laid down, 
that if lands are conveyed by covenant to ftand feifed, 
bargain and fale, or appointment under a power, to A. 
and his heirs, the legal eftate will be velfed in A-y and 
B. will only take a truft. 


Vide Tiu^. 
ch. 


§ 12, The fecond mode of creating a truft arofe Limitation 
from an opinion which was delivered by the judges in lopayow 

36 Hen. 8., that although a feoffment to a man for life, !!■«««• 
and after his deceafe that J. N. Ihould take the profits, 
was clearly an iife, and executed by the-ftatute, yet if pk s§ ** 
it had been that after his death the feoffees Ihould re- 
ceive the profits and pay them over to y. N., this would 
not be executed ,by the ftatute ; becaufe y> N. could 
I receive 
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receive nothing but through the hands of the truftces, 
and therefore J. N. could only take a truft eftate. 

§ 13. A diftindion has been made between a devife 
to a perfon in trull to pay over the rents and profits to 
-.another, and a devife in truft to permit fome other 
perfon to receive the rents and profits. In the firft 
cafe, we have feen, it was- determined that the legal 
eftate fhould continue in the firft devifee, in order that 
he might be able to perform the truft j for, where he 
is direfted to pay over the rents and profits, he mull 
necefliirily receive them : but, in the fecond cafe, it 
has been adjudged, that the legal eftate is veiled by 
;he ftatute in the perfon who is to receive the rents 
and profits. 

§ 14. Lands were devifed to trtiftees and their heirs, 
to the intent and purpofe to permit A, to receive the 
rents and profits for his life, 

It was determined by Lord Chief Jullice Holt^ that 
this would lave been a plain trull at common law, 
and what at common law was a truft of a freehold or 
inheritance, is executed by the ftatute, which men- 
tions the word truft as well as ufe. And that the cafe 
of Burchett v. Durdant^ which had been determined 
■OtherWife, was not law. 

§ 15. It follows from the preceding cafes, that 
whenever an eftate is conveyed or devifed to trufteesj 
and they are required to do any a€l to which the feifia 
and pofTelTion of the legal eftate is nece&ry, although 

they 
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they fliould be direSed to perndt the rents and profits 
to be received by another perfon, ftill that perfon will 
only be entitled to a truft eftate : for, otherwife, the 
truftecs would not have the means of executing the 
truft. 

§ 16. Jofeph Blijfeit diCVihdL zA his freehold, copy- Chnpmanv. 
hold, and leafehold, and all ills real and perfonal eftate, 
to three truftees, their heirs, executors, and alligns, 
in truft to pay his fon Ifaac Blijfett 37 /. quarterly j and 
if he married with confent, then double the fum ; and 
if he Ihould have any child or children, he gave the 
reft and refidue of the yearly rents and profits of his 
faid truft eftate, over and above the faid yearly pay-, 
ments, to be applied during the life of the faid fon for 
the education and benefit of liich child or children. 

And then he goes on in thefe words ; “ I give one 
“ moiety of the faid truft eftate to, fuch child and 
“ children of my faid fon as he ftiall leave, their re- 
“ fpeftive heirs, executors, and affigns, and to the 
“ furvivor ; and the other moiety I give to the child 
“ and children of my grandfon Jofeph tSickenfen^ and 
“ every other child and children of my daughter, their 
“ heirs and affigns.” Then, in cafe Ifaac die without 
iffue, the firft moiety to ^sfeph Dickenjon and other 
child and children of Sarah, and their heirs, 

Then, by another claufe, he appointed looLperan^ 

■mm as a jointure to any wife his fon Ifaac fliould marry, 
in cafe he married with confeiit ; and gave to his faid 
grandfon ffeph Dickerfon 30 /. per -annum for his main- 
tentmee until his age of fifteen, and then 200 1 . to pat 
luia out apprentice. 

5 


One 
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One of the queilions in this cafe was, whether the 
truilees took the legal eflate, and continued to hold 
it after the death of Ifaac* 

Lord Hardwicke , — The whole depends upon the 
*»“ teftator’s intent as to the continuance of the ellate 
“ devifed to the truilees, whether he intended the 
** whole legal ellate to continue in them, or whether 
“ only for a particular time or purpofe : if an ellate 
“ be limited to ji, and his heirs, in trull for B. and 
** his heirs, then it is executed in B. and his heirs. : 

I 

“ but where particular things are to be done by the 
“ truilees, as in this cafe, the feveral payments that are 
, “ to be made to the feveral perfons, it is necelTary that 
the ellate Ihould remain in them, fo long at leall as 
thofe particular purpofes require it. No authority 
has been cited to warrant the ^io&rine, that in cafe 
“ of fuch a general limitation to truilees, as the pre- 
“ fent cafe is, that they ihould have but a particular 
“ interell, and then that interell to determine ; fuch a 
** cafe might indeed be framed, but ■w'as never intended 
“ here, there being many purpofes to take effed, which 
“ might endure longer than the life oilfaac^ and the 
taking it in fo confined a fenfe, would be making 
a forced conllruftion to difappoint the tcllator’s in- 
tent, which was to make an entire difpofition of the 
“ legal ellate to the truilees.” 

shapUnd». S ^7* Lands were devifed to truilees upon trull, 
1 Bto’r Ihould every year after deducing rates, taxes, 

75. repairs, and expences, pay fuch clear fum as Ihould 

then remain to A, B. f it was decreed by Lord Tiurlow, 

that 
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that the truflees being to pay the taxes and repairs, 
mud have an intereft in the premifes, and, therefore, 
that the legal ellate was veiled in them. 

§ 1 8. A perfon devifed lands to truftees and their 
heirs, upon trull to take and recdve the rents, ilTues, 
and profits, and to apply the fame for the fubfillence 
and maintenance of his fon during his life. 

It was determined, that the fon had only a trull 
ellate. 

§ 19. Where an ellate is devifed to truftees for the 
feparate ufe and benefit of a married woman, the courts 
will, if polTible, conllrue the devife, fo as to veil the 
legal ellate in the truftees ; becalife fuch a conftruftion 
will bell effeduate the Intention of the teftator. 

§ 20. Lands were given by will to trudees and their 
heirs, in trull for a married woman and her heirs, and 
that the truftees Ihould, from time to lime, pay and 
difpofe of the rents and profits to the faid married wo- 
man, or to fuch perfon or perfons, as Ihe Ihould dired. 
This was decreed to be a trull ellate in the married 
woman, and not a ufe executed by the ftatute. 

§ 21. A tellator gave all the rents and profits of 
certain lands to a married woman during her life, to 
be paid by his executors into her own hands, without 
the intermeddling of her hulband. The queftion was, 
whether this devife palTed the legal ellate in the lands 
to the wife. 

Voi. L 
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9"/>/<?Xn. Truji. Ch.i. §21 — 23. 

Lord Chief Juftice Holt was clearly of opinion, that 
the executors took the legal eftate as truftees for the 
wife ; but the other judges were of a contrary opinion. 
The doftrine here laid down by Holt, was, however, 
fully eltablilhed in the following cafe. 

§ 22. Lands were devifed to truftees and their hdrs, 
in truft to pay feveral legacies and annuities, and then 
to pay the furplus of the rents and profits to the pro- 
per hands of a married woman, or to fuch perfon or 
perfons as fhe fliould by any writing or writings direft, 
during her life j and, after her deceafe, that the truf- 
tees fhould ftand feifed to the ufe of the heirs of her 
body, with remainders over. It was decreed, (and the 
decree affirmed in the Houfe of Lords), that this was 
a ufe executed in the' truftees and their heirs, during 
the life of the married woman, who had only a truft 
eftate in the furplus rents and profits ; but that, after 
her deceafe, the legal eftate vefted in the heirs of her 
body. 

• 

§ 23. In this cafe, the direflion to the truftees to 
pay annuities, and the truft to pay only the finplus, 
would alone have juftified the decree. But in a modem 
cafe, fent from the Court of Chancery, where an eftate 
was devifed to truftees and their heirs, upon truft “ to 

permit and fuffer the teftator*8 niece, who was mar- 
“ ried, to receive and take the rents and profits of all 
** the faid premifes during her life, for her own foie 
“ and feparate ufe, notwithftanding her coverture, and 
** and without being in anywife fubjefl and liable to 
“ the debts, fe’r. of her then, or any after-taken huf- 

“ band j 
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“ band j and her receipt alone, from time to time, to 
“ to be a fufficient difcharge for the fame.” 

Lord Kenyon faid, “ whether this be a ufe executed 
“ in the truftees or not, muft depend upon the inten- 
“ tion of the devifor, which is to be collefted fronw 
** the will. This provifion, it appears, was made in 
“ order to fecure to the feveral feme coverts a feparate 

“ allowance, free from the controul of their hulbands, 

* 

“ to effeduate which, it is effentially neceffary that the 
“ truftees ftiould take the eftate with the ufe executed j 

otherwife the huiband of each taker would be 
“ entitled to receive the profits, and fo defeat the very 
“ objed that the devifee had in view.” And the court, 
certified, “ that the legal eftate by way of ufe executed, 

“ in fee-fimple, vefted in the truftees : that conftruc- 
“ tion being neoe^^a^y, (as they conceived), to give 
“ legal effed to the teftator’s intention, to fecure the 
“ beneficial intereft to the feparate ufe of the feveral 
“ femes covert.” 

S 24. Where lands are devifed to druftees in truft Trurttofell 
to fell, or in truft to raife money to pay debts, or for 
any other purpofe, and fubjed thereto, in truft for 
a third perfon, the truftees will take the legal eftate, 
for otherwife it would not be in their power to execute 
the truft. 

§ 25. A perfon devifed all his lands to five truftees, Bagftaw t. 
their heirs and affigns, in truft that they and their heirs 
fliould, in the firft place, by the rents and profits, or Coiled. Jw. 
by lale or mortgage of the premifes, raife fo much as ™ ’ *' 

H fhould 
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fhould be neceflary for the payment of his debts ; and 
after payment thereof, gave the fame unio his truftees 
for 500 years, without impeachment of w afte upon truft, 
as after mentioned : and then goes on in thefe words ; 
and from and after the determination of the faid eftate 
for years, then I give and devife all my faid lands, 
“ ^c. unto my faid truftees, their heirs and adigns, 
“ my mind being, that my laid truftees lhall be and 
ftand feifed of the faid premifes, in truft to the fe- 
“ veral ufes and behoofs, intents and purpofes after 
“ declared, viz. 5 as for one moiety of the faid pre- 
niifes, I give and devife the fame to the ufe and be- 
“ hoof of my nephew T. Bagshaw^ for the term of his 
“ natural life, '^c. and then as to one moiety, upon 
truft and to the ufe of his nephew for life.” One 
of the queftions in this cafe was, whether the eftate 
devifed to the nephew was a legal or a truft eftate. 

Lord Hardwicice was of opinion, that the devife of 
a moiety to the nephew was merely a truft in equity, 
the firft devife being to the truftees and their heirs, it 
carried the whole fee, in point of law : pait of their 
truft was to fell the whole, or a fulFicient part thereof, 
for payment of debts and funeral expences. This would 
have carried a fee by conllruftion, had the word heirs 
been omitted, out of the devife, becaufe the truft is to 
continue for ever, and to fell and convey a fee. 


Kenrlck v. 
Lord W. 
BeaucletCi 
^ Bof. & Pul. 
kep. 175* 


§ 26. A perfon devifed his eftates thus : And as to 
my real and perfonal eftate, fubjedt to and charged 
with my juft debts, I give and difpofe thereof as fol- 
lows t (that is to fay), I give, devife, and bequeath my 

4 real 
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real eftates, and alfo my perfonal eftate, unto J. M. 
and 0 . W.f and their heirs, upon truft, and to and for 
the feveral ufes, trails, intents, and purpofes following, 

(that is to fay), to the intent* that the faid M. and 
0. W. lhall and do in the firil place apply and difpofe 
of my perfonal eftate in payment of all my juft debts ; 
and as to all my real eftates fubjeiil to my debts, and 
fuch charges as I may now or at any time hereafter 
think proper to make, I give, devife, and bequeath the 
fame to R. P. for and during his life, ifc. 

The Court of Common Pleas, to whom this cafe 
was fent from the Coyrt of Chancery, certified that the 
truftees did not take any eftate at law, in the real 
eftates devifed by the faid will, the court being of* 
opinion, that this was a mere devife charged with the 
payment of debts ; aqd it did not appear on the face 
of the will, that ’ the teftator intended the truftees 
fliould be aftive in paying the debts. It would, indeed, 
be more convenient, (faid the court), that the legal 
eftate fliould be vefted in truftees for the payment of 
the debts, than that the truft Ihould be .executed by 
the devifee, under the direftion of a court of equity j 
for a court of equity could not enable the devifee to 
make a complete title to the eftate. But this was only 
an argument ab inconveniently from which they could 
not conftrue the teftator to have faid what in fa£l h§ 
had not faid, 


§ 27. Where an eftate is conveyed dr devifed to A Truft after 
truftees and their heirs, upon truft to pay debts gene- ©dbu vd»f 
rally, or to pay fuch debts as are particularly Ipecified, 

H h 3 and 
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Title Xn. Trujl. Ch.i. § 27, 2$. 

and after payment of fuch debts, and when fuch debts 
fhall be paid, then in trull for A. jB., or in truft to 
convey fuch parts of the premifes as lhall remain unfold 
to A. 5 ., in either of thofe cafes, A. B. has an imme- 
diate truft eftate in the furplus, upon the execution of 
.the deed, or the death of the teftator. For, in cafes 
of this kind, the payment of the debts is not a condi- 
tion precedent, which mull be performed before the 
fubfequent limitation or devife can take effedl ; but an 
intereft commencing at the fame time, and concurrent 
with the eftate given to the truftees. And the words, 
after payment of debts,, or when the debts arc paid, only 
denote the order or courfe in which the feveral interefts 
^ lhall take place, in point of aftual poffclTion and per- 
ception of the profits, without preventing the fubfe- 
quent eftates, whether legal or equitable, from be- 
coming veiled in intereft, at thesfanje time with thofe 
which are prior to them in point of limitation. 

§ 28. The third mode of creating a truft, arifes 
from a determination of all the judges in 22 Eliz. upon 
a queftion put to them by the Lord Chancellor, that 
where a term for years was granted to A. to the ufe of, 
or in truft for B., the legal eftate in the term remained 
in A., and was not executed in B. by the ftatute of 
ufes. For the words of that ftatute are ; “ where any 

perfon is feifed to the ufe of another whereas, in 
this cafe, A. is not feifed, not having a freehold, but 
is only poftelled of the term j the word feifed being 
only applicable to the poffeffion of a freehold eftate. 
So that, in cafes of this kind, the cejluique ufe was 
driven to the Court of Chancery for his remedy, where 

the 
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the truftee was obliged to account with him for the 
rents and profits of the term. 

§ 29. Befides thefe dired modes of creating a truft 
eftate, there are feveral other cafes in which truft eftates 
arife from the evident intention of the parties and the 
nature of the tranfaftion, which are enforced by th» 
Court of Chancery, and are ufually called refulting 
trufts, or trufts by implicatibn. And in the ftatute of 
frauds and perjuries, which enafts, that all declara- 
tions and creations of trufts of lands or hereditaments 
muft be in writing, it is exprefsly mentioned, fedt. 20, 

That all conveyances where trufts and confidences 
“ fhall arife or refult by implication of law, lhall be 
“ as if that ad had never been made.” And it ha» 
been determined that this claufe muft relate to trufts 
and equitable interefts, and cannot relate to a ufe, 
vhich is now a legal eftate. 

§ 30. Where articles are entered into for the pur- 
chafe of an eftate, a truft immediately refults to the 
purchafer. 

§ 31. Where an eftate is purchafed in the name of 
one perfon, and the money or confideration is paid by 
another, there is a refulting truft in favour of the per- 
fon who paid the confideration. But in all cafes pf 
this kind, the payment of the money .muft be proved, 
by clear and undoubted evidence ; for, otherwife, the 
Court of Chancery will not interfere. 
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Title XII. Truji, Cb, i. $ 32, 33- 
§ 32. Sir Thomas Gafcoigne bought an eftatc, and 
took the conveyance in the name of one Yavajor^ who 
afligned to the defendant Thwing ; and it was fuggefted 
by Sir Thomas Gafcoigne^ that the eftate was bought 
with his money, and was upon truft that EliTsabeth 
Thwingi (who was then dead), (hould enjoy it for her 
'life, and then in truft for Sir T. G., who prayed the 
eftate might be conveyed to him. The defendant de- 
nied lie knew it was bought with the plaintilPs money, 
but believed it was bought with the proper money of 
the faid Elizabeth Thwing, and that the conveyance 
was in truft for her and her heirs, and claimed it as 
heir to her, infifting on the fta^ute of frauds, there 
being no declaration of truft in writing. 

The chief point was, whether when a man purchafes 
land with his own money, and takes a conveyance in 
another man’s name, this is fuch a refulting truft by 
implication of law, as is faved by the ftatute, and 
needs no declaration of truft. 

After long.debate, whether the plaintiff Ihould be 
admitted to prove the money was his, the proofs w'ere 
read, and they amounting only to what had paffed in 
difeourfe, the Mafter of the Rolls difmiffed the plain- 
tiff’s bill, becaufe the proofs were not fufficient where- 
on to ground a decree. 

§ 33. It was formerly doubted, whether in the cafe 
of a purchafe made by a truftee with truft money, a 
refulting truft would arife to the perfon entitled to the 

money j 
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money ; becaufe that would be to contradid the deed Kirk r, 
by parol evidence, in dired oppofition to the {latute of ^jnch, 
frauds. It has, however, fince been determined, that ® 4 * 
evidence aliunde is admiffible, to fhew that the purchafe 
was made with the truft money ; and that, where that 
circumftance has been clearly proved, a truft will refult 
to the owner of the money. 

§ 34. A bill was brought by the legatees oV John Kyal v. Ry«l, 
Ryal againft the executrix and hek at law of Jonathan 
Ryal for fatisfaftion out of the affets againft the exe- 
cutrix, and as againft the heir at law, to have fatif- 
faftion out of an ^ftate purchafed by Jonathan 
Ryal^ (as the plaintiff infifted), with the aflets of John 
Ryal, the original teftator. The defendant, the exe- 
cutrix, admitted that, as to one particular eftate, it 
appeared by her teftator’s papers, that it was purchafed 
with 250 /. of the teftator’s money. Proof was read,that 
Jonathan Ryal, after teftator’s death, purchafed feveral 
eftates ; and that, before that time, he was a poor per- 
fon, and not able to pay for them out of his ovm 
money. The counfel for the plaintiff infifted, that the 
heir at law was to be confidered as a truftee for them, 
as far as the eftate appeared to be purchafed with the 
affets of John Ryal. 

On the other fide, it was argued, that money could * 
not be followed into land. 

Lord Hdrdwicke—Uhe court has been very cautious 
of following money into land, but has done it in fome 
cafes. No one would ftiy, but the court would, if it 

was 
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was aftoally proved that the money was laid out in 
land. The doubt with the court, in thefe cafes, has 
been on the proof. There is difficulty in admitting 
proof. Parol proof might let in perjury : but it has 
always been done, when the fad has been admitted in 
the anfwer of the perfon laying it out. If the execu- 
tor of John Ryal had been a party, and admitted it, 
there would have been no doubt ; but the admiffion is 
by his reprefentative, which, though it does not bind 
the heir, is ground f«r inquhy. The way of charging 
the heir is by confidering him as a truftee ; as, when 
lands are purchafed by one in the name of another, it is 
a refulting tnift by law, and oyt of the ftatute : and, 
upon inquiry, a little matter will do to make it a charge 
pro tanto. Refer it to the mafter to inquire whether 
the eftate was purchafed with 250 /. of the teftator’s 
money or not. 

Conveyance § 35* Where lands are conveyed to a ftranger with- 
ftderation. out any confideration, there will be a refulting truft 

for the original owner. 

Duke of § 26. The Duke of Norfolk had executed a grant 

Browne,'^ of next avoidance of a church, to a clergyman who 
much entrufted and employed by him. The 
381. grantee knew nothing of the making of this grant, 

'and being examined in a caufe, depofed, that he did 
not purchafe it of the Duke. 

It was decreed to be a refulting trull for the grantor, 
there being no other truft declared. 
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§ 37. Where the legal eftate in lands is conveyed 
to a trudee, and a trull is declared as to part only, 
nothing being faid of the red, what remains undifpofed 
of refults to the real owner, 

§ 38. In the fame manner, where the whole of an, 
edate is conneyed for particular purpofes, or on parti* 
cular truds only, which, by accident, or otherwife, 
cannot take effeft, a trud will refult to the original 
owner, or to his heirs. As, whd'e a tedator devifes 
real edates to trudees, in trud to fell, and to apply the 
purchafe money in a particular manner, and fuch pur- 
pofe cannot be effefted, the fund, though money, will 
be confidered as land, and will refult to the heir at , 
law, 

§ 39. A perfon devifed her real and perfonal edate 
to trudees, in trud to fell and pay debts and legacies, 
and to pay the refidue to five perfons, . to be' equally 
divided between them. One of the refiduary legatees 
died in the life-time of the tedatrix. 

It was decreed by Lord Chancellor Bathurjl in Tri- 
nity Term 1774, and the decree alBrmed at a rehear- 
ing, that this was a refulting trud, as to the Ihare in 
• 4 he real edate of the refiduary legatee, who died in 
the tedator’s life-time, for the benefit of the heir at 
law. 

§ 40. The rule, that where lands are devifed for a 
particular purpofe, what remains aitei mat purpofe it 
iatis&d refults, admits of feveral exceptions. 

S 4X. Richard 
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§ 41. Richard Smith devifed an advowfon to Grace 
Smith; willing and defiring her to fell and difpofe of 
the fame to Eton College; and, on their refufal, to Tri- 
nity College; Oxford; ^c. Soon after the death of the 
teftator, Grace Smith prefented a perfon to the living, 
.upon which, the heirs at law of the teftator filed their 
bill, in order that the bifliop might be enjoined from 
accepting the prefentee of Grace Smith j the plaintifts 
infifting, that the teftator did not intend the prefent 
avoidance fhould go \o Grace Smith; but that fhe ought 
to be confidered altogether as a truftee for the heirs at 
law of the teftator. 

Lord Hardwicke — “ The general queftion on this 
•* devife is, whether there be a refulting truft or not ? 
“ In the firft hearingv I inclined to think that there 
was, but I have changed mj^ opinion entirely: the 
“ general rule, that where lands are devifed for a par- 
ticular purpofe, what remains after that particular 
“ purpofe is fatisfied refults, admits of feveral excep- 
“ tions. If J. S. devife lands to A. to fell them to B.; 
“ for the particular advantage of B,; that advantage is 
“ the only purpofe to be ferved, according to the intent 
" of the teftator, and to be fatisfied by the mere afl: 
“ of felling, let the money go where it will, yet there is 
“ no precedent of a refulting tru|l in fuch a cafe : nor 
is there any warrant from the words or intent of the 
“ teftator to fay, this devife fevers the beneficial intereft, 
“ but is only an injundion on the devifee to enjoy 
the thing devifed in a particular manner. If J. de- 
“ vifes lands to J. S. to fell for the beft price to J 5 ., or 

« to 
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to leafe for three years at fuch a fine, there is no 
refulting tmft. So that the devife here amounts to 
“ no more than this j the teftator gives the advowfon 
“ to Grace Smith, but if fuch or fuch a college will 
buy it, then he lays an injunOdon upon her to fell ; 

“ and, therefore, there are two objefts of the tefta-» 

“ tor’s benevolence, Grace Smith and the colleges.** 

§ 42. Where a pcrfon makes a conveyance of a Where no 
legal eftate to truftees, upon fuch trufts, and for fuch 
intents and purpofes as he fliall appoint, and no appoint- piizcrib. R. 
ment is made, there will be a refulting truft for the * 23 . 
grantor. 

§ 43. Where a father purchafes lands during the Purchafe by 
minority of his child, in the name of the child, without ti,e Name of 
any declaration of , trufl; in the deed, and takes the * 
profits during the minority of the child, fuch a pur- 
chafe will be confidered in a court of equity as an ad- 
vancement for the child, and not as a trull for the 
father. 

The reafon is, becaufc between a father and his child 
blood is a fufficient confideration to raife a ufe. And 
herein the law of trufts does, -as it ought to do, agree 
with the law of ufes : for, if before the ftatute 2y Hen. S. 
a fether had made a feoffment to a fti^ger without* 
any confideration, the ufe refulted to himfelf ; but if 
he had made a feoffment to his fon without any con- 
fideration, no life would have refulted to the father. 

Becaufe blood was a fufficient confideration to have Rep. Temp, 
veiled the ufe in the fon. Befides, as a father is bound ^*“=•‘*341 • 
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by the law of nature to provide for hia child, his pur- 
chafing in the name of his child will be conftrued, in a 
court of equity, to be a performance of that obligation j 
and the taking of the rents and profits, during the 
minority of the fon, only implies that the father afted 
. as guardian to the fon. 

§ 44. Lord Grey purchafed the manor of Gosfield in 
the name of his eld eft fon, Thomas Grey, who died in 
the life-time of hil father. Afterwards Lord Grey 
fettled his eftate on himfelf for life, remainder to truf- 
tees to raife portions for his younger children. Upon 
the death of Lord Grey, Ralph,'v{ho was originally the 
fecond fon, claimed this eftate as heir at law to Thomas, 
his elder brother, upon the principle that this purchafe 
was an advancement for Thomas Grey, and not a truft 
for the father j and it was decnse^ accordingly. 

S 45* y^cob Mumma purchafed a copyhold tene- 
ment in the name of his eldeft fon, an infant of about 
eleven years old j he afterwards laid out 400 /. in 
improvements, paid the purchafe money, and the fines, 
and enjoyed it during his life. 

The father furrendered this copyhold to the ufe of 
his will, and devifed the fame to the ufe of his wife 
' for ^e, remainder to his younger children, and made 
othS* provifions for his eldeft fon. 

Upon the death of the father, the eldeft fon re- 
covered this copyhold in ejeftment ; and a bill was 
brought by the widow to be relieved, upon the prin- 
ciple 


Grey V, Grey, 
Rep. Temp- 
Finch, 

I Cha. cL 
296. 


Mumma 

Mumma, 
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ciple that the eldeft foa was only a truftee for the 
&ther. 

The Lord Chancellor, however, was of opinion, that 
as the eldeft fon was but an infant at the time of the 
purchafe, though the father did enjoy during his life^ 
yet the purchafe muft be confidered as an advancement 
for the fon, and not a truft for the father. 

§ 46. A father purchafed copyhold lands in his Taylor v, 
fan’s name, who was then 18 years of age, and con- 7 a\'l* 3B6. 
tinned in poffeflion until his death. 

The queftion was, whether this Ihould be con- 
fidered as an advancement for the fon, or a truft for 
the father. 

Lord Hardwicke,-—'^ I am of opinion that it ftiould 
“ be confidered as an advancement for the fon ; and 
“ found my opinion greatly on the cafe of Mumma v. Ante, f. 45. 
“ Mumma ; and though two receipts are produced 
“ under the fon’s hand, for the ufe of the father, I 
think that will not alter the cafe ; for the fon being 
then under age, could give no other receipt in dif- 
“ charge of the tenants who held by leafe from the 
** father. And in diis cafe I am of opinion that parol 
« evidence may be admitted, though indeed improper, 
when offered againft the legal operation of a will, 
or an implied truft j but here it is in fupport of law, 

“ and equity too.” 


§ 47. A pur. 
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Scroop V. $ 47; A purchafe by a father iii his own name and 
iC^Ca.*?. ™ fome inftances, ’"been deemed 

Back V., an advancement for the fon, and not a truft for the 
Prec.inCha. filthen But this doftrine has been altered byfome 
** modem determinations. 


§ 48. Where a father purchafes an eftate in his own 
name and that of his fon, a moiety of it will be fubjeft 
to the debts of the father. 


Stileman v. 
Alhdown, 

3 Atk. 477. 


§ 49. A father made a purchafe in his own name, 
and that of his eldeft fon, and their heirs j and another 
purchafe in his own name, and tlftit of his younger fon, 
.and their heirs. The father paid the purchafe money, 
and continued in poiTeffion until the tim6 of his death. 
A judgment creditor of the father’s brought his bill to 
have latisfadtion out of thefe eftades., 


it was infilled that the fons took thefe ellates to 
their own ufe, as an advancement, and were not truftees 
for their father. 


Lord Hardwickey — ^It has been infilled on the part 
of the defendants, that thefe two purchafes are to be 
confldered with refpefl: to a moiety, and on account 
of the furvivorlhip, as an advancement of the fons; 
hnd, confequently, they are entitled to retain the 
ellates, and are not liable to the plaintiff’s judgment. 
Now, as to that, the general rule has been admitted, 
and has been long the doflrine of this court, that not- 
withllanding the father pays the whole money, yet, if 

the 
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the purchafe is made in the name of a younger fon, 
the heir of the father fhall not infift it is a truft for 
the father. But the prefent-cafe differs from this rule 
or any other that I remember. And if I can find 
any material difference, I lhall, in my own judgment, 
be inclined to relieve the creditor ; for though it may 
be proper Jlare decifts^ yet I have thought the cafes 
have gone far enough in favour of advancements, and 
that I ought not to carry it further. It muff be ad- 
mitted that, in fome cafes which liave been before the 
court, the father has continued in poffeffion, where 
the purchafe has been made fingly in the name of the 
fon, and yet held an advancement of the fon ; and for 
this rcafon, becaufe the father is the natural guardian 
of the fons during their minority. Here the purchafe 
is in the names of the father and fon as joint tenants ; 
now this does not apfw-er the purpofe of an advance- 
ment, for it entitles the father to the poffeffion of the 
whole till a divifion, and to a moiety abfolutely 
even after a divifion ; befides the father’s taking a 
chance to hirafelf, of being a funfivor of the other 
moiety. Nay, if the fon had died during his 
minority, the father would have been entitled to the 
whole, by virtue of the furvivorffiip ; and the fon could 
not have prevented it by feverance, he being an infant. 
Suppofe a ftronger cafe, that the father had taken an 
eftate in the purchafe, to himfelf for life, with re- 
mainder to his fon in fee : ffiould this prevail againft 
the creditors ? No, certainly ; for the defendant’s 
father having the profits for life, and the fon only a 
remainder, the eftate would have been liable. A ma- 
terial confideration for the plaintiff is, that the father 
VoJL, 1. I i might 
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might have other reafons for purchafing in joint> 
tenancy, namely, to prevent dower upon the eftatd and 
other chai'ges. Then confider how it (lands in rei|)eft 
of the creditorv—A father here was in poffeffion of the 
whole edate, and mud necelTarily appear to be the 
yidble owner of it, and the creditor too would have 
had a right, by virtue of an elegit^ to have laid hold 
of a moiety ; fo that it differs extremely from all the 
other cafes. Now it is very proper that this court 
fliould let itfelf loofe,' as far as poffible, in order to re> 
lieve a creditor, and ought to be governed by particular 
circumdances of cafes : and what can be more fa* 
vourable to the plaintiff than that every foot of the 
edate is covered by thefe purchafes, and unlcfs I let 
him in upon thefe edates, the plaintiff has no podibility 
of being paid. 


Pole V. Pole, 
I Vef. 76. 


It was decreed, that a moiety of the purchafes was 
liable to the debt. 


Rep. Temp. c co. Where a fon is married in the life-time of his 
Finch, 341. ^ ^ 

1 Vef. 76. father, and by him fully advanced, and in a manner 
emancipated ; there, a purchafe by the father, in the 
name of the fon, may be a trud for the father, as much 
as if the pyrehafe had been made in the name of a 
dranger ; becaufe, in that cafe, ^11 prefumptions and 
obligations of advancement ceafe. But where the fon 
is not advanced, or but advanced or emancipated 
in part, there is no room for any condru£tion of an 
implied trud ; and, without clear proofs to the con? 
irary, it ought to bs taken as an advancement > 
the fon. 

S 
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§ 51. It U laid down by Lord Chief Barotl Gilbert, 
that if a father purchafes in the name of his fon, who 
is of full age, which, by the Englijh law, is an eman> 
cipafion, out of the power of the father ; there, if the 
father takes the profits, or lets leafes, or a£fs in any 
other manner as the owner of the eftate, the^bn wiil 
be confidered as a truftee for the father; becaufe 
there is the fame refulting. trufl: as if the fon were 
a ftranger, fincc it was purchafed with the father’s 
money. 

§ 52. But if the father had let the fon continue in 
pofiellion from the tilne of the purchafe, without aft- 
ing as owner, it would be an advancement. For the* 
legal interefi being in the fon, and the father permit* 
ting him to aft as owner of the eftate from the time 
of the purchafe, does ns much declare the truft for the 
advancement of the fon, as if it had been declared in 
exprefs words by the deed. 

§ 53. A purchafe by a grandfather in the name of 
his grandchild, provided the father is dead, in which 
cafe the grandchildren are in the immediate care of the 
grandfather, will be deemisd an advancement for the 
grandchild, and not a truft for the grandfather. 

§ 54. Where a perfon purchafed a copyhold eftate 
in the names and for the lives of his three natural 
daughters, who were admitted and ftiled Ins daughters 
on the admilfion, Mr. Feame was inclined to the opi* 
fiion, that the daughters were entitled to the eftates for 
their own ufe. 

li a 
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§ 55* A wife cannot be a truftee for her hufband ; 
and, therefore, if a hufband purchafes lands, in the 
name of his wife, it lhall be prefumed, in the firft 
inftance, to be an advancement and provifion for the 
wife. 

§ 56. It has been long fettled, that where a truftee 
for an infant, or for any other perfon, takes a renewal 
of a leafe in his own name, the renewed leafe lhall, i^ 
equity, be fubject to the former truft. This doftrine 
is founded on general policy to prevent fraud ; for as 
the truftee’s fituation, in refpeft to the eftate, gives 
him accefs to the landlord, it wbuld be dangerous to 
•permit him to make ufe of that accefs for his own 
benefit. 

§ 57. A leafe of the profits of a rnarket was devifed 
to a truftee, in truft for an infant. Before the expi- 
ration of the term, the truftee applied to the leflbr for 
a renewal, for the benefit of the infant, which he re- 
fufed, in regard that it being only the profits of a 
market, there could be no diftrefs, and the only fecurity 
for the payment of the rent would be a covenant, 
which the infant could not enter into. There was clear 
proof of the refufal to renew, on which the truftee took 
a leafe for his own benefit. 

1 

It was decreed by Lord Chancellor King, that the 
leafe ftiould be affigned to the infant, that the truftee 
fhould account for the profits fince the renewal, and 
Ihould be indemnified from the covenants in the letde. 
His Lordfhip faid, he muft confider this as a truft for 

the 



485 


Tttk XII. Trujl. Ch. i. § 57—61. 

the infant} for if a truftee, on a refufal to renew, 
might have a leafe to himfelf, few truft eftates would 
be renewed to the cejiuiquq truft. That the truftee 
fhould rather have let it run out, than to have taken a 
leafe for himfelf. That it might feem hard that the 
truftee was the only perfon of all mankind who might 
not have the leafe ; but it was very proper that rule 
fhould be ftriftly purfued, apd not in the leaft relaxed } 
for it was very obvious what would be the confequence 
of letting truftees take Icafes on a refufal to renew to 
the cejiuique truft. 

§ 58. I'his doctrine has alfo been applied to perfons 
having only a particular and limited intereft in a leafe,- 
hold eftate. 

§ 59. Thus, where* a tenant for life of a crown leafe, 
under a marriage fettlement, got a renewal of the 
leafe in reverfion, it was decreed by Lord Chancellor 
Camden, that it fhould go to the ufes of the fettle- 
ment. 

§ 60, It fhould, however, be obferved, that there 
can be no implied truft between a lelTor and lelfee ; 
becaufe every leffce is a purchafer by his contrafl: and 
his covenants, which excludes all poffibility of imply- 
ing a truft for the leffor : and, therefore, if in that 
cafe, there be any truft at all, it muft be declared in 
writing. 

§ 61. Where any fraud is committed in obtaining 
a conveyance, the grantee, in fuch conveyance, will 

li 3 be 
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be confidered in equity as a truftee for the real 
owner. 

S 62. Thus, where a perfon purchafes of a truftee, 
with notice of the truft, he is guilty of fraud, even 
thpugh be {hould pay a valuable confideration } and 
is therefore conlidered as a truftee for the perfon en> 
titled to the beneficial intereft. For, as Lord Hardwicke 
fays, “ if a perfon will purchafe, with notice of another’s 
“ right, his giving a cenfideration will not avail him, 
“ for he throws away his money voluntarily and of his 
“ own free will,” 

^ § 63. It has been ftated, that the ftatute of ufes 
does not extend to copyhold eftates j and, therefore, 
if a copyhold is furrendered to A.^ to the ufe of B.y 
the legal eftate will not be transferred to J?., but he 
will be entitled in equity to the rents and profits, and 
to call upon A. for a furrender of the eftate. 

§ 64. Where copyhold eftates are granted for lives, 

the perfon wKb pays the confideration or the fines will 

be deemed the real ovmer; and the other perfons, 

whofe names are inferted in the grant, will be deemed 

truftees for him. 

< 

( 

• S 65. Copyhold lands were granted to the hufhand 
and yvife and J. S. for thdr feveral lives fuccejfiw, ^d 
by the copy it appeared that the fine was the money of 
the hufband and wife. 
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Lord Chancellor.--** This third perlbn, (J, 5.) 

** named in the grant, is in equity to be intended but 
“ as a truftee for the hulbapd and wife and the furvivor 
** of them, by whom the purchafe money was advanced } 

** and it being mentioned in the copy that the fine was 
** paid by the huiband and wife, is Itrong evjfle nce p f 
** the fafts being fo ; which, though the court will not 
** look upon as conclufive, yet any evidence given to 
** contradict it, ought, in order to prevail, to be very 

clear and full.” 

S 66. By the cuftom of the manor of ./f., copy- Wither* ▼. 
holds were grantaHe for three lives fuccejftve ftcut 
nomimntur. One Price^ being the laft life in an o^d 
copy, the lord of the manor (as appeared in evidence) 
advifed him to renew ; and, mpon that, he enquired 
after two healthy young perfons, and named the de- 
fendants Harris and Bowles^ and a copy was granted 
to hold to them fuccejftve. It alfo appeared on 
the copy, that the fine, which was 120 /., was paid 
by Price ^ and that the defendants were ftrangers 
to Price. 

The queftion was, whether, upon the death of Price^ 

Harris f who was the next .in nomination, was entitled, 
or whether the cqpyhold went to the *reprefentativc 
of Price. 

Lord Hardwicke was of opinion, that refulting trufts 
of copyholds, as well as of freeholds, are within the fta- 
fVlte of frauds and peijuries, and that the reprefentadve 

J i 4 of 


Smith V. 
Baker, 

I Atk. jSf, 



4?8 


2 Black. R. 
694. 


Who may be 
Truftecs. 

I Vef. R. 
453* 467- 


I Vef. 468. 
Amb.R.55a. 


Bcnnct v. 
Davis, 2 P, 
Wms^3i6, 


TUJe TO. rpuji. Qh.u % 

of Price^ was entitled to the copyhold by operation 
of law. 

§ 67 The Court of King’s Bench obferved in a 
modern cafe, that, in the Weft, it was ufual upon copy- 
holds for lives, that the cejiuis que vie take in the order 
tliieyTland in the copy ; but the perfon who puts in the 
lives, and pays the fine, has a power of difpofing of 
the eftate. 

§ 68. When trufts were firft introduced, it was held, 
that none but thofe who were capable of being feifed 
to a ufe, could be truftees. But ;this is quite altered, 
and it is now fettled, that the king or a corporation 
may be a truftee, 

§ 69. It has alfo been determined, that when once 
• a truft is fufficiently created, it willTaften itfelf upon 
the eftate ; and, therefore, if a conveyance or devife, 
by which a truft is created, becomes void by the in- 
capacity or death of the grantee or devifec, ftill the 
Court of Chancery will decree the truft to be carried 
into execution. 

§ 70. A perfon devifed lands to his daughter, who 
was married to a tradefman in London, for her feparate 
and peculiar ufe, exclufive of her hufband, to hold the 
fame to her and her heirs. The hufband became a 
bankrupt, and it was decreed, that he Ihould be a truftee 
for his wife and her heirs. 


S 
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§ yi. An eftate was devifed to a corporation , (which Sonley v. 
was incapable of taking in confequence of the ftatiitc ^ Bro|"chr*’ 
of mortmain) upon certain trulls. It was decreed, that 
although the devife was void in law, yet that the truft 
was fufficiently created to fallen itfelf upon any eftate 
the law might raife ; and, therefore, that the ,)ieir a^ ^ 
law was a trullee to the ufe of the will. 

§ 72. There formerly prevailed a dillinftion between All Trufli 
trulls executed, and executory ; but it is laid down by cuto^*'^ 
Lord Hardwicke, that all trulls are executory ; and his 
Lordlhip is reported to have exprefled himfelf, in this 
inltance, in the following manner : — “ All trulls are, Cunn. Dia. 
“ in the notion of law, executory, and to be executed 
“ in this court by fubpxna, as the old books fpeak. Sptnccr. ' 
“ At common law every ufe was a trull. Then came 
“ the llatute 27 Hen, §., and executed the legal ellate 

•tv 

“ to the ufe, and conjoined them together. The llatute 
“ mentions trulls as well as ufes ; and a trull executed 
“ is, in llriiSlnefs, now a legal ellate ; and, therefore, 

“ in order to bring it into the jurifdidlion of the Chan- 
“ eery, it mull be executory, that is, the* legal ellate 
“ mull want to be executed to the trull, and a con- 
“ veyance to be decreed ; therefore one eflential part 
of the trull is, that the truftee is to convey the ellate 
“ at Tome time or otlrer ; fomethnes it is to be done 
“ fooner, fometimes later ; and this whether the* 

“ tellator has directed it or not : and fo much every 
“ tellator is prefumed to know. One may therefore 
“ reafonably doubt how it can make any fubllantial 
difference whether the tellator has in words direfted 


a con- 
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** a C9nveyance or not, fince the law, that is, the 
** courie of this court, takes notice that the teftator 
could not intend his eftate fliould always remain in 
the truftees, but that one principal confidence re* 
** pofed in them was to convey.” 


TITLE 
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TITLE Xn. 
TRUST. 


CHAP. n. 

Of the Rules by which Trujl EJiates of Freehold are 
governed. , 


^ 1 . A T'rufl is equtvnUni to the 
legal Ownerjhip. 

2. Confidence in the P erf on fiill 

uecejfary. • 

3. But not Privity of Eft ate* 

4. Cefiuique Trtfi deemed the 

real Owner. 

5« Trifis are alienable ^ devif 
abUy and defcendible. 

6. Trujls are intailahle. 

7. May be limited for 
$. Subjeff to Curtefy, 


] o. Exception — Truft for the fe^ 
par ate Ufe of the IV fe. 

12. But not to Dower. 

21. SubjeB to Forfeiture for 
Treafon. 

24. But not for Felony. 

26. Not fubjeR to Ef cheat. 

27. Trifls are Affets. 

^i.% Merge in the legal Eft ate. 

32. Where an out landing legal 
Eft ate is a Bar in Eje 8 » 
ment. 


Section 1. 

W E have feen, that truft eftates owe tHfeir origin to A Tnift U 
the ftria conftruftion given by the courts of to 
law to the ftatute of ufes ; in confequence of which, Ownwthip. 
the Court of Chancery was obliged to interpofe its 
authority. But in tjie exercife of this jurifdidion, 
they have avoided the inconveniencies with which ufes 
were attended ; for, although the Court of Chancery 
firft laid it down as a principle, that a truft, bebg in 
faft an ufe not executed by the ftatute, ought to be re< 
gulated by the rules which had been eftabliftied 

riding 
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refpeOdng ufes, before they were changed into legal 
eftates ; yet this idea was foon departed from, in many 
inftances ; and it was found much more convenient to 
confider a truft eftate as equivalent to the legal owner- 
Ihip, and to regulate it in the fame manner, as the 
Jl^gal gftate. Hence Lord Mansfield has faid, “ that 
“ the cefiuique truft is actually and abfolutely feifed of 
“ the freehold in the conlideration of a court of 
“ equity : that the truft is the land in that court ; and 
“ that the declaration of truft is the difpofition of the 
« land.” 

§ 2. Although this principle has been adopted in 
moft inftances, yet a truft eftate ftill retains fome pecu- 
liarities which (hew its origin. Thus, it is a rule, that 
confidence in the perfon is as neceffary to the exiftence 
of a truft, as it was to that of a, ufe. So that, even at 
this day, if a truftee fells the land for a valuable con- 
fideration, to a perfon who has no notice of the truft, 
the purchafer will not be compelled in Chancery to 
execute the truft. 

§ 3. As for the privity of eftate, it was formerly 
held to be as neceffary as confidence in the perfon ; 
but this is now altered. And Lord Mansfield has faid, 
“ that part* of the old law, whiqh did not allow any 
: relief to be given for or againft any eftates in the pojly 
“ does not now bind by its authority, in the cafe of 
“ trufts.” 

It feems, however, very doubtful, wheA^r a lord 
bjy elcheat is bound to execute a truft. 

2 


§ 4. A cefiui‘ 
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§ 4, A cejluique traft in poffeffion is confidered, in Ceftnique 
every refpeft, as the real owner of the eftate ; and, by ^^heteaT* 
the llatute 7 Will. c. 25. f. 7., he is allowed to vote at Owner, 
elections for knights of the (hire. 

§ 5. Any difpofition of a truft eftate by the Trufts are 

truft, is binding upon the truftee, in a court of equity. vifab£'an? 
It having been determined by the Court of Chancery ‘^efccndibk. 
in 33 Cha. 2., as a general rule, “ that any legal con- 
“ veyance or aflurance by a cejkiique truft, fliall have 
“ the fame effeft and operation upon a truft, as it 
fhould have had upon the eftate in law, in cafe the 
“ truftees had executed their truft. But all thofe 
“ technical words which tKe common law requires in 
“ the limitation of particular eftates, muft be ufed in 
“ the difpofition of trufts.” Truft eftates are alfo de- 
vifeable ; and where tljiey are not devifed, they defeend 
to the heirs of the perfon who was laft entitled to them, 
in the fame manner as legal eftates. 

S 6. It was formerly held, that a truft eftate being Trufts are 

merely the creature of a court of equity, tvas not with- 

in the ftatutej^ Z^e Donis Conditionalibus 'y and, there- 

fore, that where a truft eftate was limited to a perfon, Bowatcr v. 

and the heirs of his body, he might, after iffue, bar ^ 

fuch iffue by a feo^ment, bargain and file, or will. 

But this dodrine is now altered ; and it is fully fettled-, 

that a truft eftate may be intailed in the fame manner 

as a legal one : and that fuch intail can only be barred Kirkman r 

by a fine or recovery : which will have the fame effeft 

tqwn a truft eftate as upon a legal one. 2 p. Wml 

133- 


§ 7. A truft 
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T$tle Xn. Tru/i. Ch.iL 5 7— 9* 

$ 7. A trufl eftate may alfo be limited to a perfon 
for life ; and, in fuch a cafe^ no fine or other al^* 
ance by the cejluique trufi for life will opottte as a for« 
feiture of his eftate. 

S 8. Although no perfon could be tenant by the 



the wife could have no feifin of a ufe, yet it has been 
determined by the Court of Chancery, that a hufband 
may now be tenant by the curtefy of a truft eftate of 
freehold. 

§ 9. A perfon having two (Jaughters, devifed his 
lands to truftees and their heirs, in truft to pay his 
'debts, and to convey the furplus to his daughters 
equally. The eldeft daughter brought her bill for a 
partition j and the only queftion was, whether the huf- 
band of the younger daughter Ihould have an eftate for 
life conveyed to him, as tenant by the curtefy. The 
hulband, in his anfwer, had fwom that he married the 
younger daughter upon a prefumption that ihe was 
feifed in fee of a legal eftate in the moiety } that at 
the time of the marriage, flie was in the receipt of the 
profits of fuch moiety. And it was admitted, that this 
truft was not difeovered until after the death of the 
younger daughter, and until it was tigreed that a par- 
tition ihould be made. 

Lord Chancellor Cooper declared, that truft eftates 
ought to be governed by the fame rules, and were 
within the fame reafon as legal eftates. And as the 
huiband ihould have been tenant by the curtefy, had 
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it bem a legal eftate^ fo Ihould he be of the troll eftate ; 
and if there were not the fame rules of property in all 
courts, all things would be, as it were, at fea, and 
under the greated uncertainty. 

His Lordlhip added, that this being a cafe of fome 

m- 'T.rflewT-.—- », 

dilEculty, he could have wiihed that it had not come 
before him as a caufe by confent ; but his opinion was, 
that the hulband ought to be tenant by the curtefy, and 
the rather, becaufe it appeared, that he, upon his 
marriage, did conceive and prefume his wife to be 
feifed of a legal eftate in the moiety, and had reafon to 
think fo, Ihe being ii\ polTeftion thereof. Wherefore 
it was decreed, that an eftate for hfe, in a moiety, in 
feveralty, Ihould be conveyed by the truftees to the* 
hulband, with remainder in fee, to his fon. 

§ 10 . But where an eftate is veiled in truftees, for 
the foie and feparate ufe of a married woman, her huf- 
band will not be entitled to curtefy ; for, in that cafe, 
it is the evident intention of the parties to exclude the 
hulband from any interell in the eftate. 

§ II. Lands were devifed by a perfon to truftees 
and their hdrs, in trull to apply the rents and profits 
to the foie and feparate ufe of his daughter during her 
’fife' and 2^^ to difpofe of the lajjJs 

to fuch perfons as Ihe Ihould appoint. It was decreed 
that, the hulband Ihould not be tenant by the curtefy 
of thk eftate, becaufe he had no feifin of it, either at 
htw or in equity. 


Exception— 
Truft for the 
feparate Ufe 
of the Wife. 


Heark v. 
Greenbankf 
I Vef. 298, 
3 Atk. 69J. 


8 


§ 12, It 
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Ambrofc v. 
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Title m, Trujl. Cb.n. §12—15. 

§ 1 2. It might have been expefted, that when the 
Court of Chancery deviated fo far from the old law 
of ufes, as to allow a tenancy by the curtefy of a truft 
eftate, it would have extended the fame indulgence to 
dower, which is an equitable as well as a legal right ; 
yet it is n ow fully fettled, that a widow is not dowablc 
of a truft eftate, whether the hufband himfelf has parted 
with the legal eftate, or a truft eftate has defeended 
upon, or been limited to him. 

§ 13. The firft time this point appears to have been 
determined, was in 12 Cha. 2. ; and although this doc- 
trine has been followed by all modern Chancellors, yet 
they have always exprefled fheir regret at being bound 
by fuch a precedent. But fo many cafes of this kind 
have arifen, and the determinations have been fo uni- 
form againft the claim of dower,, out of a truft eftate, 
that it is not probable any alteration will be made in 
this refpeO:. 

§ 14. A hufband, before marriage, conveyed his 
eftate to truftces and their heirs, in fuch manner, as to 
put the legal eftate out of him ; it was determined, that 
though the truft eftate was limited to him and his heirs, 
yet his wife fhould not be endowed of it ; and that 
the court had never gone fo far, as to allow.dowei in 
ftsgh a cafe. 

S 15. A. purchafed an eftate in the names of two 
truftees, who acknowledged the truft: after his death ; 
and upon a claim made by his wife for bo: dower, it 


was 



mxn. trui. a. iLs 1^—17. 

Was decreed, that the wife was not dowablt^; and 
this decree was affirmed in the Houfe of Lords. 

§ 1^. Siv^Jofeph Jekyll has attempted to diftinguilh 
between the cafe of a truft created by the hufband 
himfelf, and a truft eftate which has defcended ,uppn, 
or been limited to the hufband. In the firft cafe, he 
admits it to be a fettled poii^t, from the authority of 
the preceding cafes, that the wife cannot have dower, 
becaufe it muft be prefumed that the truft was created 
for the foie purpofe of barring dower. Accordingly, 
it has been the common pradice, for a purchafer to 
take a conveyance 06 the legal eftate in a truftee’s 
name to prevent dower. ‘But, in the fecond cafe,, 
where the equitable eftate defcends, or comes to the 
hufband from another perfon,. Sir Jofepb contends 
that it is different. J'his diftindaon, however, has 
been exploded by the following determination. 

§ 17. devifed a truft eftate to B. and his heirs, 
who was married, and, upon the death of his wife 
claimed dower out of the truft eftate. 

Lord Chancellor Talbot—-^^ The queftion is very con- 
“ fiderable, and very proper to be fettled : dower is 
“ properly a legal depiand, and here the %ftate is li- 
“ mited to truftees and their heirs, to the ufe of thear 
and their heirs, fo that it is adually executed in the 
truftees ; and whatever comes after can be looked 
** upon only as an equitable intereft, for there cannot 
“ be an ufe upon an ufe. The queftion, therefore, is, 
VoL. 1. Kk 5.‘ whether 


497 

Printed Ca&i 
1717. 


Attor. Gen. 
V. Scott, 
Forrcil. 138. 



4 ^ 


^^itleXU. ^ruji. tb.iL § 17 , 18 !. 

** whether the wife of tho>dcvifee is entitled to dower 
“ at law. No dower waft of an ufe before the fta- 
** tute, it being entirely a legal demand j and then how 
fliall Ihe be dowable of a truft after the ftatute, fincc 
** no difference can be alfigned between a truft now 
“ and-an ufe before the ftatute ? and courts of equity 
** muft follow the fame rules now as to trufts, as pre- 
“ vailed before the ftatute as to ufes. How the dif- 
** ference now received between tenant by the curtefy, 
and tenant in dower, ever came to be eftabliflied, 
** I cannot tell, but that it is eftabliflied, is certain j 
“ Hor have I heard any cafe cited to the contrary, but 
Free. inCha. “ that of Fletcher and which was determined 

** upon another reafon which does not affedt the pre- 
Ante, f. 72. “ fent cafe. That of Bottomlcy v. Lord Fairfax, is an 

** exzCt authority that'a woman fliall not be endowed 
** of a truft, and the received- pradlice of inferring 
“ truftees to bar dower, would otherwife be of n* 
“ ftgniflcation : for me, therefore, to do a thing merely 
•* upon the authority of an obfeure cafe, vi:^ Fletcher 
V. RoMn/ony which does not feem to have been de- 
“ termined upon that point either^ and that might 
** perhaps fliake the fettlements of 500 families, is 
what I cannot anfwer to my confcience.” 

It was decreed that the wife was not dowable. 

Banks V. 5 ^8. It is laid down by Sir Jofepb Jekylly that 

i'p^'wnw. ^^cre a particular time is appointed for conveying the 

706. legal eftate to the hulband, and he outUves that time, 

without obtaimng fuch conveyMWC, his widow feall, 

sotwith- 
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hotwithftanding, be entitled to dower in equity* For 
Where an a£t is to be done by a trullee, that iV looked 
on as done which ought to Jiave been doiie* 

But this doftrine is not fupported by the decree in 
the cafe referred to, without the additional ptopofitioni 
that a widow was dowable of an equity of redemption 
in fee : it was a mortgage in fee, and not paid olfduri 
ing the coverture. If the truftee, therefore, had convey- 
ed, he would have conveyed arf equity of redemption 
only, fubjed to a mortgage in fee, and the widow 
Would not have been entitled to dower, unlefs iKe 
Was dowable out of* fuch ari equity of redemption. 
Which Ihe is not. This, therefore, though faid, wilt 
not fupport the decree ; and the propofition is too imi 
portant, and contradided by loo many analogies, to 
be hazarded upon ^his di^um alone. 

§ 19. A widow is not dowable of a truft eilate in a 
copyhold or cuftomary freehold* 

§ 20. A bill was brought by a widow fof a cUftoih- 
ary eftate in lands at Worcejier, The hufband’s father 
bought the lands, which were Conveyed to him and 
D. and the heirs of the father. The fathej devifed the 
lands to the hulband»in tail, and D. furvived the huf- 
band. The cuftom was laid for the wife to have {Sc 
Whole lands as her freebench; 

Lord Hardwire — It is qn ellabiilhed dodrind 
** now, that a wife is not dowable of a trull: eftate; 
** indeed, a diftindion is taken by Sir Jekyll in 

K k 1 Baak$ 


Infra, ch. 4. 


Vide tit. ij. 
ch. 3. 


Goodwin V. 
Windfmorci 
2 Atk. 525. 
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Vide Forder 
T Waid«, 

4 Bto. Rep. 
521. 


' Xll. ^ruji. Cb.\i. ^ 20, 2i. 

Banki and Sutton, in refpe£l to a truft whera it de* 
** fcends or comes to the hufband from another, and 
is not created by himfelf : but I think there is nd 
ground for fuch a diftinftion, for it is going on fup- 
“ pofitions which \trill hold on both ^dcs ; and, at the 
** latter *end of the report. Sir yofeph yekyll himfelf 
** feems to be very diffident of it, and refted chiefly 
on another point in equity ; fo that it is no autho* 
“ rity in this cafe. But there is a late authority in 
direft contradiftion* to the diilintlion above taken 
“ in Banks and Sutton, the cafe of the Attorney Ge- 
** neral v. Scott. The only cafe for the plaintiff, is 
“ that of Otway v. Hudfon,, 2 Vern. 583. ; there it was 
'•* freebench, and is fo called here ; but it appears 
plain to be only cuflomary dower; freebench is 
merely a widow’s eftate in fuch lands as the huf- 
band dies feifed of, not that he «is feifed of during 
“ the coverture, as dower is. There were many cir- 
“ cumflances in the cafe of Otway v. Hudfon’, and it 
« was decreed on the endeavour of the hufband to get 
** the legal ^ftate furrendered, and the refufal of the 
“ truftees, and grounded on his will : but, as to the 
general doftrine at the latter end, it is not warranted 
“ by the decree.” The bill was difmifled without cofts. 


Subjea to § 21. At common law, the king was not entitled to 

lorfeiturc ° 

forTreafon. any'ufe upon an attainder for high treafon of the ctjlui- 
qfie ufe, as is mentioned in the preamble to the ftatute 
of ufes : fo that, af^pr the palling of that ftatute, trulls 
were, by an analogy dyawn from ufes, alfo protefted 
from forfeiture, upon an attainder of the cejluique trull 
foiyhigh treafon. 


§ 22. By 



Title Til. Trujl. Ch:^. % 

§ 22. By the ftatute 33 Hen. 8. c. 20., it is enaSed, 
that if any perfon (hall be attainted or convifted of 
‘‘ high treafon, the king fliall have as much benefit and 
“ advantage by fuch attainder, as well of ufes, rights, 

“ entries, and conditions, as of poflellions, reverfions, 
remainders, and all other things, as if it had been 
done and declared by authority of parliament,” . 

§ 23. Lord Hale has obferved that, at the time when P- *4^*- 
this ftatute was made, there cquld be no ufe, but that 
which is now called a truft ; and although it was de* 
termined in Ahingdonh cafe, that a truft eftate of free- 
hold was not forfeited by attainder of treafon, yet 
that refolution could not ’be reconciled to the ftatute 
33 Hen. 8., as the ufes there mentioned could be no- 
thing but crufts } and, therefore, he was of opinion, 
that, upon an attainder for high treafon of the cejiuique 
truft of an inheritance, the equity or truft is forfeited 
bythe 33 8., though, polTibly, the land itfclf is 

pot forfeited. 


§ 24. But, whatever may be the cafe in an attain- But not for 
der for high treafon, it has been determined, that an 
attainder for felony is not within the ftatute 33 Hen. 8,, 
and, therefore, that in fuch a cafe, neither the land 
nor the truft will become forfeited ; for nhe lang has 
his tenant as before, namely, the feoffee in truft, ^ 


§ 25. Freeman Sands being attainted of felony for 
the murder^of his brother, and having a truft eftate in 
lands, of which Sir George Sands had the legal eftate, 
and the lands being held of the king, the Attorney 
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K k 3 General 
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General preferred an information againlt Sir Geergg 
Sands in the EKchequer Chamber, to have a convey, 
anceof the legal eflate from Sir Q. Sands to his majefty, 
being the lord of vhom the land was held. 

But it was unanimoufly refolved, that although Fm- 
man Sands had the truft of the land at the time of his 
attainder, yet, inafmuch as Sir G. Sands continued 
feifed of the lands, and fo was tenant to the king, 
though fubjeift to the trpft, yet the truft was not for., 
feited to the crown ; but that Sir G. Sands Ihould hold 
the lands for his own benefit, difeharged from the 
truft, 

Noffubjeft § 26. A truft eftate of ‘inheritance does not efeheat 
to flfcbcat. death of the truft without heirs ; but 

the truftee may hold the land difeharged from the 
truft. 

This point will be explained under Title 30, 
Efeheat. 

§ 27. Ufes were not originally liable to the debts of 
the cejiuique ufe. Bnt there are many precedents in 
the time of Henry 6., where the writ of extendi facias 
for levying thfe king’s debts, was not only of the lands 
of4he debtor, but of any other perfon who was feifed 
to the ufe of the debtor. For it was determined, that 
when the king’s debtor had the profitable part of the 
^l^te, the kin^ fhopld not lofe his debt by any fi£b<!^ 
of tew. 


Trufts arc 
Aflets. 

1 Inft. 374 
3Rc|).inChaf 


$ aS* By 



Title Xn. Truflt Cb, ii# § 28— 503 

§ 28. By the ilatute of frauds, 29 Cba. 2. c. 3. f. io«, 
it is enaded, that 0ieriffs fhall deliver executidn of all 
lands, ^e. whereof any other perfon or pprfons arp 
feifed in truft for the perfon againft whonj executkm 
is fued, which lhall be held and enjoyed freed from all 
incumbrances of the perfons fo feifed, in truft for the 
perfon againft whom fuch execution lhall* be fued. 

And where any cejlmque trull fhall die, leaving a trull 
in fee-limple to defeend to ^is heir, fuch trud lhall be^ 
deemed and taken to be alfets by defeent, 

§ 29. It was held in Trin. i. Geo. j., that if atruf- Huntv.Coles, 
tec has conveyed th^ lands to the cejluiquf trull, before Saund. Rep. * 
execution fued, though be was feifed in trull for the v. 2, p. 11. 
debtor at the time of the judgment, the lands cannot ' < 

be tak^ in execution. 

§ 30. Where a trull ellate defeends on the heir at • 
law, though it may be neceflary to come into equity 
to reduce it into pofleffipn, yet it will be cpnlidcred as 
legal, and not equitable adets, a trud edate being 
made alfets by the datute. 


§ 3 1, Trud edates are, in all cafes, fubjeft to merge Merge in the 
in the legal edate, whenever both edates come to the 
fame perfon; for a man cannot be .a trudee for Doug.R.776.' 


himfelf. 


1 Jiro.R.368. 


§ 32. It is a rule in law, that a plaintiff mud re- when an 
cover in ejeflment, upon the drength of his own title, 
and cannot, of courfe, found his claim on the weak- « > ®ar 
aefs of the defendant’s title ; for poffeflion gives die 

£k4 defendant 
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defendant a right againit every man who tannot ihew 
a good title. The party, therefore, who would change 
the podeifion, mult hrfl: eftablifh a legal title in him- 
felf} and therefore, where it can be 'fliewn by the de- 
fendant, that the legal eftate is not in the plaintiff, he 
cannot recover in this adion. 

a 

3. Burr. R. § 33* -An outftanding legal eftate lhall not, how- 
R. 46. tie fet up as a bar in ejeftment to the cejluique 

truft, where fuch cejiuigue truft is entitled to the whole 
Doug. 7 * I. benefit of the legal eftate. But Lord Mansfield has 

727* ^ 

obferved, that “ the rule only is, that the truft eftate 

fhall not be fet up in an ejeftmjnt to defeat the ceJhtU 

“ que truft in a clear cafe. • In fuch a cafe, where the 

truft is perfeftly clear and manifeft, the rule ftands 

“ upon ftrong and b^eficial principles, becaufe, in 

“ ejedment, the queftion is, who is entitled to the 

poffeftion. But if the truft is doubtful, a court of 

Vide Infra, “ law will not decide upon it in an ejedment j it muft 
cli ^ • 

' “ be put into another way of inquiry.” 
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CHAP. m. 

Of the Rules by vjhkh Ttujl Term are governed 


J 2. Terms in Grofi* 

3. 7 hey are not ^Jfets, 

5. Terms attendant on the In* 
heritancs. 

7. Honi) a 'term becomes aU 
iendant. ^ 

15. Where a Term is in Grofs,^ 

1 8. A Term attendant may be- 

come a Term in Grofs, 

19. Rules refpeBing Terms aU 

tertdant. 

^0* A Term attendant is Ajjets* 


21 , Only pajfes by a If VI duly 

atte^ed. 

22. Prote8s a Pur chafer from 

Dower, 

26. But does not proteS the Heir* 

28. Nar the Ajjignees of a Bank* 

rupt, 

29. A Term only proieds a Pur* 

chafer where it is ajjtgned 
to a Trujleefor him, 

^ I . Curtefy not barred by a Term, 
^2, Where an outjianding Tcjrra 
is a Bar in Bje^menU 


Sedion i. 

principles upon which terms for years are 
determined not to be affefted by the ftatute of 
ufes, have been already explained. It will now, there- 
fore, only be neceflfary, to ftate the yules by which 
they are governed. 

§ 2. Terms for years are either vetted in truttejs for 
the ufe of particular perfons, or for particular purpofes, 
or elfe upon trutt to attend the inheritance. In the 
firtt cafe, they are called Term in Grofs ; and the per- 
fons entitled to the beneficial interett, have a right, in 
equity, to call on the truftees, or perfons who have the 

legal 


Term! in 
Grofs. 
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Willoughby 
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Tit/e XII. TruJ. CL Hi. § 2—6. 
legal intereft in the term, for the rents and profit* of 
the lands, and alfo, for an abfolute legal affignment of 
the term, 

§ 3. It has been held, that if a man be cejiuique 
truft of a term, it is not alTets within the ftatute of 
frauds ; for that ftatute only extends to a truft of lands 
held in fee-fimple. 

§ 4. Terms of this ^nd are, in general, governed 
by the fame rules as legal ones ; except that truft terms 
in grofs are capable of being limited in a manner not 
allowed in the limitation of legal, terms j of vrhich, an 
account will be given hereafter, 

§ 5. With refpedl to terms which are attendant on 
the inheritance, they owe their esdftcnce to the follow- 
lowing circumftanccs ; — ^When terms for years became 
fully eftabliflied, and the intereft of the termor was 
fecured againft the effeft of fiftitious recoveries, long 
terms became common i in all cafes of this kind, al- 
though the ptfrpofes for which the term was raifed were 
fully fatisfied, yet it did not determine ; fo that the 
legal intereft continued in the truftee : but as the owner 
of the inheritance was entitled to all the beneftt and 
advantage of it, the term became, m fad, confolidated 
with the inheritance^ and is ufuaily called a term at- 
iendant on the inherkane^. 

§ €. Thus, Lord Hardwicke fays, ^ The attend- 

ance of terms for y^rs npon the ii^ritance, is the 
** creifture of acouit of equity, invented, partly, to 

“ proted 
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** protefl real property, and, partly, to keep it In the 
right channel. In order to it, this court framed the 
“ diftindHon between fuch attendant term and terms 
“ in grofs, notwithftanding that, in conlideration of 
“ the common law, they are both the fame, and 
equally kept out of the owner of the fee, fo long as 
they fubfift. But as equity always confiders who 
“ has the right in confcience to the land, and, on that 
ground, makes one man a truftee for another — ^and 
“ as the common law allows the polTeflion of the te- 
“ nant for years to be the poiTelfion of the owner of 
the freehold, this court faid, that where the tenant 
for years is but a tsuftee for the owner of the inhe» 
“ ritance, he lhall not keep out his clique truft, nor^ 
pari ratione, obftrudi him in doing any adls of owner- 
Ihip, OP in making any adurances of his eftate ; and 
therefore in equity, fuch a term for years fliall yield, 
ply, and be moulded according to the ufes, eftates, 
or charges, which the owner of the inheritance de- 
“ dares or carves out of the fee. Proceeding upon 
“ thefe principles, wherever a term for years has been 
veiled in a ftranger, in trull for the bwner of the 
inheritance, whether by trull exprefsly declared, or 
by conllrudlion or judgment of this court, which 
** is called a trufi by operation of lawt this court has 
** faid, that the trull or beneficial intereft of fuch a 
term lhall follow, or be affedled by all fuch con^y- 
ances, alTurances, or charges, as the owner creates 
of the inheritance ; though the Jaw fays, that the 
term and the fee being in different perfons, they 
V are feparate and dillind ellates, and the one not 
f merged iq the other} yet the beneficial and profit- 

able 
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able intcreft of both, being in the fame perfon, 
equity will unite them for the fake of keeping pro- 
** perty entire j therefore, if the owner pf the inheri- 
“* tance levies a fine fur cognizifnce de droits or fuffers 
a recovery to ufes, the trull of the term mull fol- 
low, and be governed by thefe ufe^, although a 
term for years is not the fubjed of a fine fur cegru- 
zance de droiu much lefs of a common recovery. 
Nor would equity allow the trull of a term in grofs 
“ to be fettled with fpch limitations. This dodrine 
is always allowed to have its full elFed as between 
the reprefentatives, i. e% the heir, either in fee-fimple 
or fee-tail, of the owner of the inheritance, and the 
executor, and all perfons claiming as volunteers 
under him ; although certain dillindions have been 
admitted as to the creditors, which are ribt material 
** to the prefent cafe. And, in general, the rule has 
“ been the fame, whether the trull of the term be 
“ created by exprcfs declaration, or arifes by con' 
llru^on and judgment of this court. 

But although, in all cafes, this court confiders 
the trull of the term as annexed to the inheritance, 
“ yet the legal ellate of the term is always feparate 
from it, and mull be fo, otherwife it would be merged : 
** and this 'gives the court an opportunity of making 
eufe of fuch terms as a guard and protedion to an 
^‘ equitable owner of the inheritance againll mefiie 
conveyances, which would carry the fee at common 
law ; or to a perfon -who is both legjil and equitable 
« owner of the inheritance, againll fuch mefne m- 
cumbrances, as he ought not to be afieded witk-in 

“ confcience. 
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** confcience. And here the court often difanndkes 
“ the truft of the term from the ftrift legal fee, but 
“ ftill in fupport of right.” , 

§ 7. A term may become attendant on the inherit* How a Temt 
ance, either by an exprefs declaration of truft, or by tend^t! 
implication of law. 

• 

Thus, where a fatisfied term is aftigned to a truftee, 
upon an exprefs truft to attend the inheritance, the 
owner of fuch inheritance acquires a right to the term 
by the declaration of the parties. But there are many 
cafes where no fuch ^declaration is made, and then it 
becomes a queftion in equity, whether it is a term in 
grofs, or a term attendant on the inheritance. 

§ 8. In confequeuce of a maxim in equity, “ that Max. in Eq. 

fhould have the fatisfadion which has fuftained the *'• 

“ lofs,” it has been often determined, that where a 
term is carved out of the inheritance for any particular 
purpofe, when that purpofe is fatisfied, the term be- 
comes attendant on the inheritance. 

§ 9. A woman, before marriage, raifed a term for Beft v. 

1600 years, upon truft that her intended hulband Pre^jnCha. 
Ihould receive the profits during their joftit lives j and *5** 
if they Ihould have any children, in truft for Jfuch 
children during the refidue of the term. 

'The hufbqpd died without children; the wife fur- 
vhred, and married another hufband, who furvived, 
and took out adnuniftration to his wife. 


The 
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Hie queftion vras, whether the term fhould go to thS 
hulband or attend the inheritance^ 

Lord Keeper.-—** This is only an unikilful declaration^ 
“ and not the intent of the party j and the particular 
** purpofe being ferved, it muft attend the inheritance ; 
“ for fo I think it was at her fecond marriage, and 
** that could not be altered by her death, for equitas 
“ fequitur legem i and cited Polhill v. Polhill, and if the 
** term and inkeritancp had been in the fame hands it 
** would have merged } fo here it fliall be attendant 
“ in equity.” 

§10. Where a perfon plirchafes the inheritance of 
lands, and obtains an allignment of an outftanding term 
to a truftee for himfelf^ fuch term will be tonfidered 
as attendant on the inheritance. , 

§ 1 1 . A woman, who had lent a fum of money 
upon a mortgage, purchafed the inheritance, and got 
the term afligned to a truftee for her. On her dying 
inteflate, this ‘term was decreed to attend the inheriti 
ance, for the benefit of the heir, and not to go to the 
adminiftrator. If ihe had firft purchafed the inherit- 
ance, and afterwards the term, it would liave been the 
fame thing. * 

§ 12. Lord and Lady Huhtifigdm fettled certain 
lands, which were the eftate of Lady Huntingdon, to 
the ufe of Lady H, for life, remainder to }ier fon in tail^ 
tsf?. iubjed to a power referved to Lord and Lady H 
to revoke and limit new ufesi Lotd Huntingdon pti* 

X vailed 
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Vailed on his lady to join him in demifing the premifeS 
for 1000 years to a mortgagee for fecuring 450*0 /. , and 
Lord H. covenanted to pay off the mortgage money. 

Lord ff. paid off the mortgage, took an affignment of 
the term in trufl; for himfelf, and devifed it for the 
benefit of his younger children. Upon the death of 
Lord H. his eldeft fon filed, a bill againft the perfonal 
reprefentatives of his father and the trullees of the 
term, praying that it might be alligned to attend the 
inheritance free from incumbrances. Lord Keeper 
Wright decreed, that the plaintiff muff redeem the 
mortgage. But on appeal to the Houfe of Lords, this 
decree was reverfed,^ and the term was direded to be 
afllgned to the appellant ;♦ becaufe when Lord H. paid 
off the mortgage, the purpofe for which the term was 
created being fatished, it became attendant upon the 
inheritance. 

§ 1 3. Edward Whitchurch took a mortgage of certtun witchurch v. 
lands from one Bifs^ for 500 years. He afterwards 
took another mortgage of the fame lands for 1000 *3^‘ 
years, in the name of another perfon, but in truft for 
himfelf. Edward Whitchurch fometime after purchafed 
the inheritance of the premifes in his own name, and 
devifed them to a nephew. 

The will not being executed according to the ftatute^ 
did not pafs the real eftate. The heir at law of the 
teftator brought a bill to compel the executor to aflign 
over the term. It was decreed by the Mafter of the 
Roils, that as this was a term wUcb would have aN 
tended the inheritance, and in equity have gone m the 
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heir* and not to the executor* in \?hieh refped it was 
to be confidercd as a part of the inheritance, fo the 
willlhould not carry it. Upon an appeal to the Lords 
Commilfioners Raymond and Gilbert^ the decree was 
affirmed. 

§ 14. John Hook tdok an affignment of si term for 
years, which was in mortgage to a truftee for himfelf, 
fubjeft to an equity of Redemption, ^obn Hook after- 
wards purchafed the fee-fimple of the premifes in his 
own name, and devifed all his real cftates to his grand- 
daughter, who was his heir at law. 

Lord Chief Juftice — “ When John Hook purchafed 
** the fee, he became both the hand to receive, and 
the hand to pay of the mortgage money : ft wrought 
“ an extinguilhment of the debt due on the mortgage; 
“ When Hook purchafed the fee, the mortgage term 
“ was gone, though it did not extinguilh the tefrii in 
point of law, (becaufe that was in Shepherd) 5 yet ft 
** became attendant on the inheritance, and muft fol- 
** low it in pdint of law, as much as if it had been 
“ made to do fo, by the a£t of the party, John Hook 
“ himfelf.’* 

§ 15. Bui where a perfon indicates in any manner 
an intention of feparating a term for years from 
the inheritance, it will then be conlidered as a teruv 
in grofs. 

§ 16. A perfon* being feifed in fee, devifed his 
eitate to a truftee for 99 years* in truft for himfelf and 

his.. 
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his wife for their lives and the life of the furvivor, and 
afterwards in truft for the heirs of their bodies ; and 
in default of fuch iflue, to the heirs of the body of 
the huiband, remainder to the heirs of the furvivor. 

They had iflue a fon. The hufband died ; after which 
the fon died in the life-time of his mother, who took 
out adminiftration to her hufband and fon, and alfigned 
the term. 

After the death of the wife, if was contended by the 
heir of J. that all the trulls of this term either became 
void by accident, or were fo in their creation ; fo that 
the term had no fubfiflence for the benefit of the per- 
fonal reprefentatives of any of the parties, but Ihould 
be confidered as attendant on the inheritance. 

It was, however, decreed, that this term Ihould not 
be attendant on tHe inheritance ; for that the party 
who raifed it, and had power to fever it from the in- 
heritance, Ihewed his intention to do fo, by limiting 
the trull to the furvivor of him and his wife, and the 
heirs of the furvivor ; which, though it was a void 
limitation, yet fulEced to Ihew his intent to fever fuch 
term from the reverfion. 

§ 1 7. Sir J. Chadwick purchafed an eftate in fee- Scott v. 
fimple from Mrs. Rudger ; and there being an o>it- f 
Handing term in a trullee, a derivative leafe of it was 69. 
granted to a trullee for Sir A. Chadwick^ with a 
nominal reverfion of eleven days to the trullee of 
Mrs. Rudger. 

you I, 
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The queftion was, whether this term was a term ift 
grols or to attend the inheritance. 

Lord Chancellor 2T&ar/ow.— Every term ftanding out, 
is at law a term in grofs. If it be different in equity, it 
muft be by affecting the perfon holding the term with 
a truft to attend the inheritance, 'this may be by two 
ways : by exprefs declaration, and then whether the 
term would or would not merge, and whether the re- 
verfion be real or only nominal, it muft be attendant 
on the inheritance. Here k is not upon exprefs de- 
claration ; then it muft arife from implication of law, 
founded on the ftatute of frauds, which forbids any 
truft excq)t by writing or implication of law. It is faid 
to be extremely plain, that Sir Andrew Chadwick meant 
to confolidate the interefts. — This is begging the quef- 
tion. It is true he meapn to take the large,ft intereft 
lie could, but it is by no means apparent that he meant 
to confolidate the interefts. I lay n*o ftrefs on the days 
of the reverfion, for it was meant only as a nominal 
rcverfion *, during that time the rent would be to the 
original leffee : but they did not mean to referve a fub- 
ftantial intereft. It would be neceffary there fhould be 
an exprefs truft to make this attendant on the inherit- 
ance. The tranfa<ftion does not fupply a neceffaiy con- 
ftruftion of law : it is a very nice and very new point, 
whether the, intent to purchafe the whole intereft is 
fufficient to make the term attendmt upon the inherit- 
ance. The impoffibility he was under of purchafmg 
the whole, rendered an exprefs declaration neq^ary fot 
make it attend the inheritance {a). 

(a) There it a- very able opinion of Mt. Feam^n on thii eaf^ 
publUhed in a work inlitled Colitdam Juridca, VdL a. No. 6. 
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§ i 8. ia the* cafe of Willoughby v, Willoughby^ "Lord A Term at* 
Hardwicke fays, “ A term attendant on the inHeritancc be"omI 
may be difannexed and turned into’ a tcmi in grofs 
by the abfolute owner of the inheritance. And fo ^ 

“ it is admitted by Mr. Serjeant Maynard iri the Duke 770* 
of Norfolk^ cafe 46; j or it may be made to become 
“ a term in grofs upon a contingency, accorcfing to the 
“ refolution of that cafe.” 


§ 19. Terms attendant on the inheritance are con- Riilei re- 
fidered as abfolutely annexed to the inheritance, and Xerms^t- 
conftituting part of it ; and are therefore not fubjed to tendant. 
ihofe rules by which terms in grofs are governed. 1 hey 
follow the defeent to the heir, and all alienations made *97. 
by him ; they are capable of being intailed, and limited 
over after^i general failure o^ilTue, provided the in- i Vent. 194. 
heritance on which they are attendant is limited in the 
feme manner. Arid where, in cafes of this kind, a iTerm R* 
common recovery is fuffered of the inheritancej it will 
bar the intails and remainders over of the term as well 
as thofe of the freehold ; for the term can no longer 
attend an eftate tail which is deftroyed/ nor can the 
truftee, who is but an mftrument to protefl: others* 
have the term to his own tife } fo that it muft thence- 
for& attend on the inheritance in fee» 

S 4o; It was fotmefly milch doubted, wheth^ ^ A Term at* 
term of yeats attendant on the inheritance was perfonal ** J Meta, 
.affets^ payment of debts j but it is now fully fettled, uarj. 
rint 'a tetm attendant on the inheritante in fee-fitnple 
Is oteiyreat affets in the bands the heir. For the 
ftafdte itaods haying made a eiiate ih fee, afibfe 
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in the hands of the heir; the term which is annexed tc? 
the inhetitance, and which is fubjeft to all the charges 
that affed the iriheritance, inuft be fo alfo. 

§ ^21. A term attendant on the inheritance is fo 
fully confidered as part of the inheritance, and not as 
a chattel real, that it does not pafs by a will of chattels, 
but only by a will executed in fuch a manner as is 
neceffary to pafs real eftates. 

i 

§ 22. A term attendant on the inheritance will 
protefl: a purchafer for a valuable confideration againft 
the claim of dower, although ^ fuch purchafer had 
notice of the marriage at the time of his purchafe. 

§ 23. Lady 72 ^<i«cr’^hu{band was feifed.jn tail of 
the lands in queftion, but there was a term of 99 years 
prior to his eftate, which was creatfcd for performance 
of feveral trufts in the Earl of Warwick* s will, (which 
were all performed), and af ter, in trull to attend the 
inheritance. Lord Radnor levied a fine and fuffered a 
recovery, and fold the eftate to Vandebendy ) the term 
was affigned to the purchafer. Lady Radnor not join- 
ing, Ihe, after her hufband’s .death, recovered dower, 
with a cejfat execuiio during the term ; and brought 
her bill to have this term removed, and to have the 
benefit of her judgement and recovery at law. But 
the court held, that this being againft a purchafer, 
equity ought not to give her any relief, and therefore 
difnuffed the bill. From this decree, there was an 
appeal to the Houfe of Lords, where it was argued for 
the appeUa,nt, that equity did entitle her to the thirds 

of 
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of this term : that a tenant by the curtefy is entitled fo 
it, and, by the fame reafon, a tenant in dower : that 
the term created by the fettlement was to attend all 
the eftates limited by that fettlement, and in truft for 
fuch perfons as ihould claim under it, which the ap- 
pellant does as well as the refpondent : that the pur- 
chafer had notice of the incumbrance of dower, the 
v endor being married when ^he fold the eftate : that 
ihe claims under her hulband, who had the benefit of 
the whole trull. On the other .fide, it was faid, that 
dower is an interell or right at the common law only : 
that no title can be maintained to dower, but whd'e 
the' common law gives it; and if a term were in 
being, no woman was ever* let in until after the deter- 
mination of that term : that this was the firft pretence 
fet up for slower in equity ; she right is only to the 
thirds of the rent referved on any term : that it had 
always been the opinion of conveyancers, that a term 
or llatute prevents dower ; and that the confequence 
of an alteration would be much more dangerous than 
the continuance of the old rules. The decree waS 
affirmed. 

§ 24. The doflrlne eftablilhed in this cafe, is con- 
trary to the general principles of equity, which has 
never extended its protection, in any other infiance, 
to purchafers, with notice of incumbrances, at^the 
time of their purchafe. The true and only reafon on 
which it was founded, was, the filent uniform courfe 
of praftice, uninterrupted, but, at the fame time, un- 
fupported by legal decifions ; an opinion having been 
generally adopted by the profeiTors of the law* that a 

L 1 3 fadsfied 



s'l? H/ftXn. trufi, 

fatisfiedvterm would proteft a purchafer againft 
claim of* dower ; and many eftates having been pur^ 
chafed undpr this opinion. It is now, howevef, fully 
recognized and confirmed by a decree of Lord Bxir<i- 
wickey of whofe judgement on the cafe, the following 
account is taken from Mr. Btffler’s notes on the firll 
Injiitute. 

S^annockv. Lord Chancellor.— r-The plaintiff’s huftand being 
i lnft. 2 o 8«. feifed of a freehold cftajte, fubjeit to a terra of looo 
^ years, Handing out in a mortgagee by virtue of a mortr 

Adams, gage made by his father, conveys the inheritance to 

I. defendant for a valuable confideration, aiid, at the 

time of this conveyance, defendant takes an afligu- 
me'nt of the term in mortgage, in the name of truftees, ^ 
to wait and attend uponj&ich inheritance : and now the 
plaintiff brings her bill againft defendant the purchafer, 
for dower, praying to be admitted to redeem this mort» 
gage term, and to have ft out of the way ; and, upon 
payment of her proportion of the mortgage money, tp 
be let into her dowpr immediately, that fhe might not 
wait till the determination of the term. And the quef- 
fion is, whether the court ought to decree this under 
the prefent circumftances of the cafe. I cannot fay 
but that the decree already made at the Rolls for plain- 
tiff the widow, is abfolutely confident with the mere 
reafon of the thing, if it was not to be confidered orb 
finally, and fettled t but as this muft depend not only 
upon the precedetits of the court, but the praftice of 
poijyeying titles to eftates, upqn, which the precedents 
themJelves were fettled, I do not wonder that a decree 
kii^ ihfiul^ be by a judge who was not , 

abfolutely 
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abfolutely converfant in fuch precedents of the court, 
and the diftindion taken therein. But upon corifidera- 
tion of them, and the great authority 'relied upon of 
"LzAy Radnor and Vandebendy^ I am of opinion that the 
decree ought to be reverfed; and if it fhould not, 
tvould it not be going direftly contrary to that great 
authority, and the reafons upon which it is founded, 
and make fuch uncertainty jn this court, in regard to 
purchafers, that the fubjed would not know what to 
rely upon. The wife here clpms her dower, fubjed 
to a term originally Handing out in a mortgage ; the 
confequence of that is, that, in law, though flie might 
have brought her writ of dower, and recovered judge- 
ment, yet Ihe could not have had the benefit of it, till 
after the determination of the term ; for the judge- 
ment woftld be with a cejfat ttcecutio till that time : thip 
was the wife's legal, remedy, and, that being fo, Ihe 
comes into this court upon the foundation of her ge- 
neral right of dower, to be delivered from that rc- 
ftridion which the law impofes upon her, from having 
the benefit of it till fuch determination of the term, and 
to be admitted to redeem, this term, which is now not 
in the hands of the mortgagee, but of the purchafer, 
as being afiigned to attend upon the inheritance, and 
for the other purpofes before mentioned; and though 
the affignment is npt in the words, to pr 9 te£t the inheri- 
tance from dower or mefne incumbrances, yet it is t^ways 
fo underftood, othehvife there would be no ufe in tak- 
ing the term in the name of a truftee. It is admitted 
by the defendant, in cafe things had Hood as they were 
at the time of the marriage, viz. that the term had 
b^ in the mortgagee, and the inheritance in the huf- 
L 1 4 band 
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band as heir, or purchafed from him by the purchafer, 

■V 

without aflignment of the term, as here, the wife, as en- 
titled to dower, might then have come here to redeem 
the mortgage, to have the benefit of coming at her dower 
immediately, by paying off the mortgage money, or keep- 
ing down the intereft, for the benefit of the heir or pur- 
chafer ; and even this was, (when originally fettled), 
going a good way in favour of a dowrefs, though it 
was confident with the realon of the thing ; for as fhe 
was entitled to dower, and as a mortgage is only a re- 
deemable intereft, it is 'fit the equity of redemption 
fhould follow the nature of the intereft in the eftate ; 
and file to be endowed, and the heir at law to be en- 
titled to the inheritance, fubjeil; to fuch dower, was 
giving the wife a real benefit, arifing from her dower, 
and not a mere nominal ^one, as it would bg at law, 
where there is an outftanding terra : for, when the law 
. fays Ihe lhall have judgement for tktwer, but with a 
cejfat cxecutio till the determination of the term, that is, 
in faft, to fay, flie lhall have no dower ; and there- 
fore this court, as agaiuft the heir, but not the pur- 
chafer of the term and inheritance, gives her the be- 
nefit of her dower, by removing the term ; and if all 
the cafes of tenancy in dower, and curtefy likewife, 
were now originally to be confidered, it might as well 
be left upon the ftrength of the law, for it is undoubt- 
edly a mere legal title that the one has as well as the 
other*J and there is no contract of the parties inter- 
vening ; therefore, if a woman marries, and the hut 
band is in poflefiion of an eftate, or if a man marries, 
and the wonijm is in polfellion of an eftate, each party 
knows that, at the- time of the marriage, 'their efta,tes 
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^’re liable and fubjeft, on the one fide, to a tenancy by 
the curtefy, and, on the other, to dower, and to all 
mefne incumbrances and ternis ; and Aere is no harm 
to fay- that both lhall take their chance. The com- 
niiferation in refpeft to dower, has arifen from , the 
determination in favour of tenancy by the curtefy; 
and, indeed, the diftinftion made between dower and 
curtefy, is founded upon very flight reafons ; but, 
however, it has been fo eflablifhed. The great point, 
in this cafe, depends upon the determination in the 
cafe of Lord Radnor and Vandebendy in Show. P. C., 
and Preced. in Chan. : and that was thus. (I mentioi; 
it from Lord Somer's own notes^. 

It was fent to the mafter in order to ftatc the cafe, 
who ftate^ it, that Charles Earl of Warwick^ upon the 
marriage of his fon, fettled his eftate, as to part, in 
jointure to his lad/, and part upon the fon in tail, and 
part upon himfelf in taU, and, upon failure of ifliie 
male, then to truftees for 99 years, to he djfpofed of 
by the faid Earl either by deed or will ; and for want 
of fuch appointment, the term was declared to be for 
the next in remainder, and to be attendant upon the 
inheritance. And as to a third part of a moiety of the 
eftate, it was limited to Lord Bodmyn in tail, Ae fon 
died without iflfue, and then the Earl, acqsrding to his 
power of appointment, charges Ae eftate with fome 
a.nnuities, of which, fome were determined at the time 
of the purchafe in queftion, and fome were continuing ; 
and then the truft term, whicfi was merely fuch, was 
to be attendant upon the inheritance. Vandebetidy pur- 
chafes of Lord Bodmyn, the plaintiff’s hufband, that 

part 
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part of ([he eftate limited to him, and took, not only a 
conveyance, but a recognizance in two ftatutes, in 
very confiderable fums, to indemnify the eftate from 
incumbrances, and againft the wife’s dower, and for 
fuffering a recovery, and took an allignment of the 
term. Vandebendy afterwards conveys to Sir John Ro- 
theram^ which occafioned it to be called in Preced. in 
Chan, by that name. Lady Radnor brought a bill to 
have the benefit of dower zgTX'a^ Vandebendy, (who 
purchafed of Lord Bodmyn her hufband), and to fet 
this term out of the way. And by the decree before 
made. Lord J^erys inclined to give relief, and did 
fet the term out of the way, apd direft fhe fliould 
bring dower at law ; but Lord Somers reverfed that 
dedree, and, upon appeal to the Houfe of Lords, the 
reverfal was affirmed, "there was great doubt in this 
court, and fo in the Houfe of Lords, and there was a 
great inclination in the houfe to reverfe that decree of 
Lord Somers, but when the counfel came to the bar, 
the lords aiked, whether it waS ufoal for conveyancers 
to convey terms for years to attend the inheritance, tq 
prevent dowerj and the counfel with great candour 
faying it was, the Lords affirmed Lord Somers* decree. 
The point that weighed in the judgment was, that this 
was the cafe of a purchafe for valuable confideration } 
that in making conveyances, purchafers relied upon 
that method of taking a conveyance of the inheritance 
to themfelves, and an afli^ment of the term ftanding 
out to a truilee, to attend it; that tfie outllanding 
term was prior to the title of dower in the wife, and, 
therefore, purchafers have reHed upon that, as a bar to 
fuch dower : fo that this court and the Houfe of Lords 


were 
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Wcfc opinion, that if they were not to permi^that to 
be fo, it would be to overturn the general rule which 
had been ellablilhed and pr^fdfed by many titles to 
eftates, and tend to make fuch titles precarious for the fu- 
ture. And as to what was faid in the cafe of Brown and 
GihbSf Preced. Chan. 99 . viz. that though^there was 
a purchafer in cafe of Lord Radnor and Vandebemfy^ 
yet that the court did not go upon that reafon, 1 do 
not know who reported that to be the faying of the 
(Court, but this I know, that that was the only reafon 
for the determination there; and that is plain, for 
Vandebendy the purchafer having purchafed for a valu- 
able confideration, itord Somers did rely upon that 
greatly, for he faid it has been always looked upon, 
that a term purchafed in by fuch a perfon to proteS; 
the inherihnce againft dower; -^c. has been fufiicient ' 
for that purpofe aad, therefore, it would not only 
be a new thing, to determine it fhould not, but of very 
great confequence, and greater than what appears at 
firft view : befides, what has been already mentioned, 
and efpecially fince pra<51;itioners have all along advlfed 
this method, whereby many perfons have been pnr- 
chafers in that way, and there cannot be a ftronger 
argument againft altering this method by any deter- 
mination, than to fay it was- never done. But the ar- 
gument by the counfel was of another naftjre ; for they 
faid that judgment has been given for dower in aH 
ages ; and in the cafe of a term, as in the prefcnt cafe, 
|he might come into this court to have the beneftt nf 
h§r 4 ow€r nptwithftariding fuch term, 
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Ever^ce this cafe, it has always been faid, that the 
court is bound by it ; and, on the other hand, I have 
heard it often faid by the court, that they will go no 
farther ; and, therefore, to have the benefit of a deter^ 
mination, every perfon’s cafe muft be exaftly and 
ftridly the fame with that. I am of the fame opinion 
too, and will not go any further than that cafe does.; 
fo that then the queftion comes to this, whether there 
is any diftinfltion between this cafe and that. 

It is faid that there, the purchafer was allowed to 
proteft himfclf by taking in the term attendant upon 
the inheritance, becaufe that was a fatisfied term ; 
which, in the confideration of this court, was become 
part of the fee. That he purchafed the whole eftate 
of the huiband, and therefore an old term, fuch as that 
was, has been allowed tcs be fo affigned to protedl the 
inheritance ; but that, in this cafe, the huiband had 
nothing in the term, becaufe he was owner of the in- 
heritance, fubjeft to it, and to the equity of redemption 
of it ; and for that, at the time of the purchafe, the 
term was in mortgage, and Handing out, and the money 
advanced Hill due upon it. That it was a fecurity 
feparate from the hufoand’s inheritance, and the pur- 
chafer took it from the mortgagee only, and not from the 
huiband. But I think that makes no difference here 
from that of Vandebendy : if there is any difference, it is 
againft the plaintiff, and makes the cafe much ftronger 
iq favour of the prefent purchafer. It is difficult to fay, 
upon the ftate of the cafe, that the t^rm there was , a 
fatisfied term, at the time of the purchafe; I rather 

think 
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tHink it was notj for Lord Somers dates it that tjie Earl 
of Warwick^ who had the power of appointing the 
truft term, did appoint it, by charging it with fome 
annuities, which were to commence a year after ^ and 
that fome of them were continuing, and fome of them 
determined, and I think after the purchafe made ; and 
if that was fo, this was not a fatisfied ternf, but ftill 
fubfifting, to pay thofe annuities which were incum- 
brances continuing on the terms 5 fo that Vandehendjy 
who took the aflignment of the term, took it fubjedl 
to the truft fo continuing on it, in like manner as 
the purchafer here took the term, fubjed to the mort- 
gage, and the monpjr due thereon : therefore the dif- 
tinftion endeavoured to .be made between the cafe 
there, being a fatisfied term, and this, being a mortgage 
term, not/atisfied, fails. Bii{ fuppofing the term had 
been fatisfied, how would that make any difference ? 

It is true that wcfuld then have been a truft for the 
hufband and his heirs, and he would have it as part 
of bis ownerfhip and dominion over the eftate, and, 
confequently, it would be fubjcft to dower, as againft 
the hulband j for if the hufband dies, •and there is a 
fatisfied term continuing, the wife would be entitled to 
come into this court againft the heir, to fet that term 
out of the way, in order to have the benefit of her 
dower ; and that is exprefsly fo faid ia the cafe of 
Banks and Sutton, 2 W?ns. yoo., by the Mafter of the 
Roils, and he cites a cafe to that purpofe ; and un- 
doulitedly Ihe would without paying any thing ; and ' 
if, in the prefent cafe, the hufband had’ made no con- 
veyance to the ptirchafer, and the mortgage had con- 
tinued ia tile mortgagee, or his affignee, and the equity 
3 of’ 
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of redemption had defcended on the their^ ihe ix'dnld 
have been entitled likewife to dower againil him, by 
redeeming the term and paying her proportion of the 
mortgage money, or by keeping down the intereft* 
But if a term for years is in mortgage, and a perfoh 
purchafes the inheritance of the hufband, and takes an 
affignmentof the term from the mortgagee, by paying 
off the money, not only to have the truft of the term 
as a fecurity, but to proteft the inheritance fo purchafed, 
would it not be hard to take away the benefit of it 
from him ? Shall it be'faid, that he lhall have a lefs in- 
heritance by taking in a mortgage term in that manner, 
by actually paying off the mortgage money, than if he 
had taken an old fatisfied term, for which he never 
paid any thing ? Therefore if the term in Lady Rad* 
nor*s cafe had been a fatisfied one, that '^uld have 
been fo far from diffinguilhing that cafe from this, in 
fevour of the plaintiff, that it would have been rather 
ftronger in favour of the purchafer, for here he paid a 
confideration for the outftanding term, and there would 
have been nothing paid for fuch fatisfied term : but it 
is faid that this .purchafe of the mortgage was from the 
mortgagee, and not from the hulband ; if that was fo, 
1 do not know that this would make any difference, 
becaufe the hufband here joined in the aflignment of 
the mortgage. But what refults from this cafe is, that 
it tfras part of the agreement of all the parties, (the huf» 
band ’joining) that the term fhould be purchafed in 
by the purchafer of the ellate, to attend his inheritance! 
and that is the' very truft declared by the deed. It h» 
been admitted here, that if the hufbuid had paid 
the mortgage himfelf, after the coverture, and tabetl 

an 
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aft affignment o£ the term in mortgage, in trufl: for Wl 
and his heirs, to attend the inheritance,. (in which cafe 
it would have then become a fatisfied term), and after 
this a purchafer had purchafed from* him, and paid him 
the whole money^ and taken a conveyance of the in- 
heritance from him, and an ailignment of the term 
from the truftees, that would have been very well, and 
within the cafe directly of Lady Radnor. What is the 
difference then in the reafon'of the thing, whether the 
hufband pays off the mortgage himfelf, and takes an 
alBgnment of the term, in trftff for himfelf and his 
heirs, and then fells to a purchafer the inheritance, 
who takes the term^ from the truftees ; or when the 
purchafer comes and’ pur,chafes the inheritance from 
the hufband, and pays off the mortgage, and takes* an 
aflignment^ of the term to himfelf ; is the cafe the lefs 
ftrong for that ? It is rather ftyonger. It is admitted 
that if this had beeii an old fatisfted term, ftanding 
out attendant upon the inheritance, and a purchafer 
had purchafed from the hufband, and had taken in 
this term, that would have protefted the inheritance. 

That if a man, before marriage, conveys his eftate 
privately, without the knowledge of his wife, to truftees, 
in truft for himfelf and his heirs in fee, that will pre- 
vent dower. So if a man purchafes an eftate after 
coverture, and takh a conveyance to truftees in trtlft 
for himfelf and his heirs, that will put an end to dowen 
So if he takes an eftate in joint-tenancy, or a convey- 
ance to himfelf for a long term of years j but it is ob- 
jeifted that the a£l done here by the purchafer, at the 
time of purchafe, he -hayi|)g nodee of the marriage, 

I wiU * 
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will^pu^ the wife in a worfe condition* than flie would 
hate bean in originally, if the purchafer had not inter- 
vened j fiiice, tWen, theVe would have been a redeem- 
able mortgage, (the equity of redemption being in the 
hulband), and thehulband dying, fhe would be entitled 
to redeem fuch mortgage, and then to have had dower; 
and, therefore, by the purchafer’s knowing of the title 
of dower, by reafon of the marriage, he would have 
put her into a worfe condition, which in equity he 
ought not to have done : and this ought not to alter 
her right. But this does not differ from the common 
cafe, for in this cafe fuppofe the hulband had, before 
the purchafe, redeemed the mortgage, and talcen an 
affignment of the mortgage <erm, in trull for himfelf 
and'his heirs, to attend the inheritance, and after that 
the purchafer had purchased from him, and* taken an 
affignment of fuch attendant term, in tfull to him and 
his heirs, would not that have altered the wife’s right 
to dower ? though j without that intervention of the 
purchafer, Ihe would be entitled to her dower, as againll 
the heir. So, likewife, in the cafe of an old term at- 
tending upon the inheritance in trull. But this pur- 
chafe prevents the defeent of the ellate to the heir ; 
and therefore it is not to be faid that the purchafer has 
put the wife in a worfe condition by the intervention 
of his purchafe : but becaufe conveyancers did rely 
upon the affignment of the term to trullees, to protefl: 
the inheritance, as fufficient for that purpofe, it was de- 
termined, as has been mentioned ; and I do not fee how 
the prefent cafe can differ from that of an old term to 
attend the inheritance. But the prefent point is, that 
here the term was in the mortgagee, and the inheritance 
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in the hufband^ the term will (land in the of 
dower at lawj and the purchafer come;? in uj/ont^t 
foot, pays his money, and relies *upon that term to pro* 
tea his purchafe 5 and therefore I think this is ftriaiy 
within the reafon of the cafe of Lady Radnor and Van* 
debendy and all the other cafes grounded upon it. 

Another diftinaion made is, Aat here is an Cxprefs 
covenant taken from the htilband, againft the dower of 
his wife ; for the covenant is that the purchafer fliould 
enjoy the eftate free from incutnbrances, and from, 
all dowers, $3*^. and particularly the dower of tha 
plaintift' j and then there is a covenant for fur^er 
aflurance, and that tliis fljews that the purchafer relied 
upon this covenant as his fecurity, to indemnify.him 
againft 4 pwer, and that it is plam, without -queftion* 
this is notice of the dower. 

A man may reafonably take a covenant againft fuch 
right of dower, and yet rely upon the fecurity of ijie 
truft term befides, and may take fuch covenant againft 
any damages, in refped to any fuits^ by the wife for 
dower. The purchafer did not purchafe here fubjeft 
to the wife’s dower, for he paid a pnee for the cftaM^ 
Cxclufive of it. If the eftate in his hands had been 
fiibjed to the dower, then the Covenant againft it of thd 
iiufband’s would \iot have fignified j but, however bd 
that as it will, it is fimilar to that oiVandebe^jf for 
there the purchafer took two ftatutes with defeazances^ 
to indemnify the eftate from incuml^ances, and die 
wife’s dower, and to fuff'dr a recovery \ and it was in* 

VoL. I. Mm fifted 
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fiftel upon there, by the counfel, as is'’here, but Lord 
Somers md, though a man does take fucb fecurity, 
which he does to prevent any damages that may arije, 
yet thjit does not preclude him from any favour he is 
entitled to. 

Anotherconfideration, in this cafe, is length of time,- 
fbr the purchafe was made in 1 71 1 ; the hulband died 
in 1719, and the plaintiff, the widow, never brought 
dower, or the prefent bill, till 1737: and it appears 
that defendant, the purchafer, has lince made great 
improvements upon the eflate, and therefore it would 
be very hard, efpecially after “the^feveral cafes deter- 
mined in favour of purchafers, even if there was a 
hairVbreadth of diftinftion between this cafe and that 
of Lady Radnor and Vandehendyy to fuffer the^ plaintiff 
now to come here for dover. 

It is faid, about 10 years ago, plaintiff did claim her . 
dower of the prefent defendant, which amounted to 
notice to him of fuch dower, (which he did not want), 
but, however, the making a claim, and then not pro- 
ceeding direQly upon it, fliows that plaintiff was con- 
Mfant of her right, but would not proceed ; and the 
purchafer muft think, by her delaying fo to do, that 
ihe would not, |md that might he an inducement for 
him to make fuch improvements as he has done. 

Therefore, upon the whole, I think the decree ought 
to be reverfed, and the bill difmiffed : but I will not 
^ve coffs. 
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§ 25. Thb do&rine has been fully recognize^ iA a Wynn v. 
modern cafe by the late matter of the rolls, (Sir R, P, Jvef.'jun. 
Ar^'), who is reported to have feid:—*' It is per- *34* 

“ fcftly ettablilhed, that a pufchafer for a valuable 
“ confideration from the owner of the equitable inte- 
“ reft, may proteft himfelf, though the owner could 
not, by the affignment of any outttanding terms. 

“ He might therefore proteft himfelf againtt any de- 
“ mand fhe (the widow) might have of dower at law. 

“ The decifion is a very ancient one, and was affirmed 
“ by the Houfe of Lords. Therefore, however quef- 
“ tionable it might have been, it is now clear that a 
“ purchafer, or a mortg^'gee, who is a purchafer pro 
tantOf though he know^ of the right of dower, may 
“ advance his money, and, taking in a term, may 
avail hifiifelf againtt any demand fhe might have of 
« dower at law.” 

§ 26. The doftrine, that an outttanding term of But does not 

years (hall proteft a purchafer from the claim of dower, 

was carried ftill farther ; for it was determined, that a Brown v. 

fatisfied term Ihould even proted an heir at law from 

dower. * ^ 

♦ 07 ; 

This determination was, however, foon over-ruled, 
and it was refolved, that an outttanding* term Ihould 
not proted an heir at law from dower. 

§ 27. A term was raifed in Blackacre^ in trutt to in- Wivy ▼. 
demnify Mr. Buchlep againtt incumbrances which might 
^diWbiteacre, which he had purchafed. The de- 

... c n, , Vide si*. W. 

fcndant fFiHhmt brought a wnt of dower of Blackacre & c. 

Mm 2 againtt* 
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a^jainft the plamtiff*, who was in^t, and his guar- 
dian W let Jier take judgment at law without fetting 
up the term, or taking any notice it ; fo this bill 
was brought by kn infant heir to be relieved a^nll 
that judgment. It was faid by Lord Keeper Wrigky 
that this cafe was the lame with Lady Radnor’%y and 
if (he could not be relieved as plaintiff, it muff be for 
want of equity, and therefore the plaintiff muff be re* 
lieved againft her, when* flie is defendant. Nor was 
there any difference, in reafon, between a tenant by 
the curtefy, and a tenant in dower ; but one had been 
adjudged one way, and the other another. And Lady 
Radnor & cafe having been affirmed in the Houfe of 
Lords, the authoiity v/as fo.great that it could not be 
got over. And it had always been admitted, that an 
unfatisfied mortgage Ihal^ not Hand in a dowrefs’s way, 
but that Ihe fhall redee^ : but this is not a mortgage, 
but a term to indemnify a purcha/er*; and it muff con- 
tinue fo, and, fubjed to that, it muff be in truft for 
the heir. 

At a reheapng of this cafe before Lord Keeper 
Harcourt, Lady Williams counfel cited the cafes of Por^ 
ter and Hammondy Snell and Clay, Pemberton and Jar- 
velly and infiffed, that Sir B. Wrayy who was but a 
volunteer, Ihuuld not, in equity, be relieved agakift a 
dowrefs ; and that the cafe was different from Lady 
Radnor and Vandebendyy in wgard Vandebendy was a 
purchafer. To which, it was aafwercd, that if Lady 
Williams had been plaintiff in the original bill in equity, 
Ihe could not be relieved ; fotaffnuch as the 99 years 
term muff have fubfifted] as well for the benefit of the 

devifee 
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dcvifee as of the'heir at law. That it was the fam4 in 
reafon with J,ady Radnor* % cafe ; and that the term for 
99^ears was prior to the marria^ej and fo the huiband 
only feifed of the reverfion in' fee fluting the cover- 
ture; that as to Vandehendfi being a purchafer, he 
he was fo, with full notice of dowers and got in the 
term to proteft him againit the dowrefs ; and there- 
fore, having notice^ he was to be confidered only as a 
volunteer: that in dower, where the hufband was feit 
ed of the reverfion in fee, expeftant upon a term for 
years, the plaintiff might indeed recover judgment; 
but the writ of feifin was not to be awarded until the 
term ended. 

Lord Keeper Wright* % decree was reverfed, and- the 
truft tern» removed in favouc of Lady Williams. 

$ 28. In a late cafe, it x^'as a queftion, whether the jstor the 
affignees of a bankrupt, by taking an aflignment of a f pfJifm pt 
mortgage term prior to the title of dower, fhould pro- g Ab. 
ted their eftate from dower. It was infilled, that **?• 
creditors and affignees of bfuikrupts ikind only in the 
place of a bankrupt ; and, fince fuch aflignment to the 
bankrupt himfelf, or his heirs, would not proteft the* 
eftate from the title of dower, in the hands of the heir, 
neither will it proteft the eftate in the hjinds of a bank- 
rupt’s creditors, or the affignees of the commiffidHers. 

And this difiers the {)refent cafe from the life of 
Lady Radnor v. Vandebendy, where it was held that 
fuch a term ifhould protect the cftatd from dower in 
the hands of a purchafer 

Mm3 
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IT was decreed, that the plaintiff fhauld be let into 
her do'irer, keeping down the intereft of a third ptut 
of the mortgage, 

§ 29. A truft term Handing out in a truftee to at- 
tend the inheritance, will not proteO: a purchafer front 
the claim pf dower, where it has not been affigned to 
a truftee for fuch purchafer. 

§ 30. In a cafe which arofe laft year, the queftion 
was, whether a purchafer could protefl himfelf againft 
a claim of dower, by a term attendant upon the inherit- 
ance, of which he had not procured an affignment 
%o a truftee for himfelf. 

Sir William Grant M. R., ftated his opini^ to be^ 
that, without an affignment to a truftee for the pur- 
chafer, the term did not exclude the 'claim of dower. 
He obferved that, at law, all terms were confidered as 
terms in grofs, and, therefore, every exifting term, 
without regard to the purpofe for which it was created, 
prevented a dowi;efs from having any legal benefit from 
her recovery in dower ; for Ihe recovered with ftay of 
^execution during the term: but equity regarded the 
purpofe for which the term was created and fubfifted j 
ajid if it was only for the benefit of the owner of the 
inheikance, it was confidered as part of the inheritance, 
not indeed abfolutely merged, but fo attendant upopi 
as to follow and accompany it, and every right and 
intereft growmg out of it, either by operation of laW| 
or hy voluntary agreement of parties. Equity ought 
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ftot, therefore^ to permit fuch a term to‘ be'in anJ cafe 
u^d againft the owner of the inheritance, eithjgr m the 
whole, or*a part of the inheritance j for the uf(% adapted 
tnd accommodated themfelves to«y the interefts which 
arofe out of that inheritance, with which, in contem* 
plation of equity, the term, for molt purpofes, was con* 
fidered incorporated. Every defcription, therefore, of 
ownerlhip, Ihould, in its order, delign, and propor- 
tion, have a ufe in the’ teijn, commenfurable with the 
intereft exifting in the inheritance. Therefore, when 
dower arofe, the term, in a proportion, was juft as 
much attendant upon the intereft growing out of the 
inheritance, as before it was attendant upon the inhe- 
ritance during the’ hulband’s life. The heir, therefore, 
though he could avail fomfelf of the term at law, was 
not allowed in that court to defeat the widow’s’ claim 
to dower ; for, having a certain quantity of intereft, 
equity muft confider her as/ having correfpondent in- 
terefts m the term. ’When* the hulband conveyed to a 
pprehafer, and the wife did not by fine join, nothing 
paired but the eftate the hulband had, that is, an 
eftate fubjeft to dower. The right to dower remained 
juft where it was. The purchafer ftood precifely in 
the place of the hulband. The outftanding term would* 
accompany the inheritance thus conveyed, in the mode* 
and manner in which it was attendant upon the fame 
inheritance, before it was conveyed.* The term being 
a mere acceffory, the operation of the conveyance was 
purely derivative and confequential. It was not poffir 
ble that' a greater intereft could be incidentally acquired 
under the term, than diredly in the freehold. 
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T|lat the whole doftrine upon this iiibje£t was dit 
cufled by Lord Hardwicke in Willoughby v. Willoughby y 
where, his Lor^lhip noticed the opinion of Tome con- 
veyancers, that whfrfi there was a term of which tfic 
truft was already declared to attend the inheritance, it 
was not neceffary to difturb it, and take an alli^ment 
ta nety truftees ; and Ihewed that not to be generally 
true. But if there were antecedent incumbrances, 
nothing but an affignraent could protefl: againft them ; 
and he conceived dower to be fuch an intereft as could 
be guarded againft only by an aflignment, 

His Honour concluded, as to this point, by faying, 

that, from the whole tenor of the judgment in Swan^ 

nock V. Lifford, it appeared, that the term did not ex- 
% 

elude dower : and decreed that the widow was entitled 
to dower (d), 

‘ § 31. It has, however, been determined, that ate. 
nant by the curtefy lliall have the aid of equity, againft 
a truft term, afligned in truft to attend the inheritance, 
and fet up againft him by the heir at law. 

§ 32. In confequence of the dodtrine ftated in ch. 2. 
*§ 32. it was formerly held, that if a defendant in ejeft- 
ment could fliew that there was an outftanding term 
for yea? vefted in a third perfon, to the poffeffion of 
which th^plaintiff was not entitled, fuch plaintiff could 
not recover. 

' \ 

(<a) I am indebted to the politencfs of Mr. for the pcrofiil of 
bifi of this cafci from which the above abftraf^ has be^n taken. 

In 
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tn the fame fnaimer,‘'where a d^endant could ^ew 
that there was an outftanding term, of which (fie trufts 
were not completely fatisfied, this would alfo operate 
a^a bar to the plaintiff. , 

533. But in a modem cafe, it was determined by 
Lord Mansfieldf that, although there was an unfatished 
uotftanding term, yet, if the plaintiff admitted the 
charge for which the term was created, and claimed 
fubjeft to the charge, the truftees npt affertmg their 
title, he iliould recover. 

S 34. Thj? doSrinc has, however, been altered by 
a fubfequent detenuinatjon, in which it was refolved, 
that a fatisfied term may be prefumed to be furreader- 
ed ; but ^hat an unfatisfied term, raifed for the purpofe 
of fecuring an annuity, may^e fet up, during the life 
of the annuitant,* aS a bar to a plaintiff in ejedlment, _ 
even though he claims fubje^ to the charge. 

S 35. In another modem cafe. Lord Kenyon direSed 
a jury to prefume that an old fatisfiud term was fur- 
rendered to the cejlmque ufe. Saying, that he had 
grounded himfelf upon the dodrine laid down by Lord# 
Mansfield in the cafe of Lade v. Holford, which was 
not, as had been fuppofedj that an ejedment might be 
maintained upon *a mere equitable title, which w«uld 
remove antient land marks in the law, and create great 
confufion ; but that, in all cafes where truftees ought 
to convey to the beneficial owner, he would leave it 
to thejyry to prefume, where fuch prefumption might 
be riaforukbly made, tb«|t they had conveyed accord- 

ingl3f> 
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inglli in order to prevent a juft title jErom beiag de- 
feated By a matter of form. 

S 3 S. But, in a fubfequent cafe, it was faid, tKat 
although, under certsun circumftances, a jury may 
prefume a fatisfied term to have been furrendered to 
die c^uique ufe, yet, if no fuch prefumption be made, 
and it appears in a fpecial verdift in eje£hnent that 
fuch a term is ftill outftanding in a truftee, who is not 
joined in bringing the ejedment, the cejlulque ufe can- 
not recover. 
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TITLE Xn. 
TRUST. 


CHAP. IV. 

Of the Efiate and Duty if Tru/iees. 


f I. EJlate of Trujlees. 

6 . No AEi of a Truflee Jball 
prejudice the Trujl, 
Exceptions » 

9. Conveyance without Notice. 

1 1 . Where Pur chafers from 

Trujlees are liable to the 
Trujls, • 

3 X . Attainder of the Trujlee. 

32, Death of the Trufee with^ 

0}d Heirs. 

33, Trujlees have equal Power. 

34, Hot to derive any Beneft 

from the Trqjl. 


35. Where a Truflee may pur^, 
* chafe the Trufi Plfate. 

43. Bound to reimhurfe the Cef 
tuique Trujl. 

47. Not allowed for Trouble. 
49. But allowed for C of s. 

52, Where a Truflee rfufes to 

accept a Truft be muf 
releafe, , 

53. Trufees dif charged and 

others appointed by the 
Court of Chancery* 

S 


Seftion i. 

A TRUST eftate being now coafidercd, in fome 
refpeds, as iimilar to what a ufe was before the 
ftatute 27 Hm. 8., it follows that truftees are now in 
the fame fituation as feofiees formerly were. And,' 
therefore, it is ftill held, in conformity to the antim( 
dodrine of ufes, that pernancy of the profits, exiipitioa 
of efUtes, wd defence of the land, ^e the three great 
properties of a tmft. So that the Couif of Chancery 
will compel truftees, ift. To permit the cejiwque truft 
to receive the rents and profits of the land, sdly, To 
execute fuch conveyances as the cejiwque truft ftiall 

dirad. 


Eftate of 
^Truftees. 
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dire£tt- ^nd, idly, To defend the title *in a court of 
law or equity. 

§ 2. The neceffity that the truftee ihould exeoute 
conveyances of the land arifes from this circumftance ; 
that as the legal eftate is veiled in the truilee, who is 
fonfidered, ia a court of law, as the real owner of the 
land, it follows that, although the ctjiui^ue truil can 
alone difpofe of his equitable interefl, yet he cannot 
convey the legal eilate in the land, without the ailiilance 
of the truftee } and, therefore, where the cejiuique truft 
has the abfolute intereft in fee-fimple in the truft, he 
can compel the truftee to convey the. legal eftate, either 
to himfelf or to any other perfon, 

* P. Wmi. § 3. The cejiuique truft is only entitled to arconvey- 
ance- where the whole of t{\e truft belongs to him. But 
if lands are devifed to truftees, in truft to pay an- 
nuities, and fubje£l thereto in truft for B., the legal 
eftate cannot be taken from the truftees, while the an- 
nuities are fubfiftlng. 

I Ab. Eq. ' S 4 * Where there is a eejlmque truft in tail, he may 

Wni«.*34. ' truftee to convey the legal eftate to him; 

Bottler V. and no one can afterwards prevent him from levyine 

Allington, - - _ . ^ - 

I Bro. Rep. a fine or fuffenng a recovery. 

7 »- 

Vide Tit. 3t. § 5* Infant truftees are enabled, by a modem aft 

of parliament, to convey lands whereof they are 
feifed in truft dnder the direftion of the Court of 
Chanpoy. 
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9 6. It is & rule in equity, that no ad of a ^uilee 
IBiall prejudice the truft. And, therefore, If 

a truftee conveys away the tfuft eftate, for a full con* 
lideration, to a perfon who has nfctice of the truft, the 
purchafer will be confidered in equity as a truftee for 
the cejiuique truft. Nor fliall the forbearance of truf- 
tees, in not doing what it was their^office to have done, 
prejudice the cejiuique trufts ; fince, at that rate, it 
would be in the power’ of truftees, either by doing 
or delaying to do their duty, to affed the rights of 
other perfons. Wherefore* the rule in all fuch cafes 
is, that what ought to have been done, fliall be taken 
as done ; and a prule fo powerful it is, as to alter the 
very nature of things-r-to make money land, and, on 
the contrary, to turn land into money. 

§ 7. One of the principal inconveniencies of ufes 
was, that the eftate of feoffees to ufes became fubjed 
to all their legal incumbrances. ' But, upon the 
eftabliflimcnt of trufts, it was fettled, that a truft eftate 
fliall not be fubjed to the debts pr other incumbrances 
of the truftee, to the dower of the auftee’s wife, or to 
the curtefy of the truftee’s hufband. • 

§ 8. There are, however, fqme exceptions to the 
rule, that a truftee cannot^ by any 3d of his, preju* 
dice the intereft of the cejiuique truft, in the eftS&. 

§ 9. Thus, if the truftee be in the adual poffeffion 
of the eftate, (which fcarce ever hapjiens), and conveys 
it for a valuable confideration to a purchafer, who .has 
no notice of the truft, fuch purchafer will be entitled to 

hold 
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Where Pur- 
chafers from 
Truftccs arc 
liable to the 
Tnifis, 


Dunch v« 
Kent, 

I Vcrn. 260. 

Shalmor, 
i Vcm. 301; 


1 ' Trt^. C®. 9—12. 

hgld me ^(hite againft the *traf{ j becaofe 

K a rate in equity, that an innocent purchafer^ ftaH in 
no cafe have his titte impeached. But the traftee wilji.^ 
be compelled, in equhy, to make a full compenfation 
to the cejiuique traft. 

§ 10. If a traftee mortgages the eftate to aperfon 
who has no notice of the traft, fuch mortgagee will be 
allowed to hold againft the cejiuique truft ; becaufe 
mortgagees are confidered as having a fpecific lien on 
the eftate i whereas, it has been obferved, that eftates 
held in truft, are not fubje£t to the judgment or fpeci- 
alty debts of the iruftee, becaufe "^creditors of this 
latter kind have only a general lien. 

*< 

§11. We have feen, that a purchafe from a traftee, 
with notice of the truft, is a fraud,’ eVen though the 
purchafer fhould pay a valuable confideration. But 
where a truftee is authorized to fell, fuch a purchafe is 
not fraudulent. There are, however, many cafes, in 
which a purchafer, .with notice of a truft eftate, is an- 
fwerable for a truftee, and, therefore, bound to fee 
thet his money is applied in execution of the truft. 

§ 12. Thus, wjiere a perfon conveys or devifes his 
eftate f5 traftees, upon traft to fell, for payment of 
certain debts fpecified in the deed or will, or in any 
fchedule annexed thereto, a purchafer is bound to 
fee that his mondy is applied in payment of thole 
-f debtSi 


§ 13. Whete 



Xrufi. CRiv. S 13*- 

^ 13. Where a cfecree was made, and (hre^di^ for^. 
a me or mortgage, and that the money ihould be ap- 
plied in payment of debts, whfchawefe afcertabied by 
a report of the M^er, Lord HarSwtcke decreed, that 
a purchafer under that ‘decree was bound to fee to the 
application of his money. 

§ 14. On the other hand, it has long been fully 
eftabliflied, that where lands are direfted to be fold 
for payment of debts generally, without any fpecifica- 
tion of fuch debts, a purchafer is not bound to, fee to 
the application of his purchafe money. 

• 

§ 15. Legacies ftand flpon the fame ground as fpe- 
cified or fcheduled debts ; and therefore a purchafer 
ihould fei that his money is applied in payment of 
them. But where ja truft ist, created for payment of 
debts and legacies, a purchafer is not bound to fee that 
his money is applied in payment of the legacies. 

§ 16. Thus, where a perfon devifed his real eflates 

I 

to truftees to fell and pay his own and his father^s debts 
and legacies, Lord Hardwicke faid, — The fubjefting^ 
the eftate to the payment of legacies, will not make 
the purchafer anfwerable for the difpofition of the 
money, becauf^ the legacies cannot be paid wijljiput 
the debts, and they arc not fpecified/* 

§ 17. In the cafe of Jebb v, Abbetiy Lord Thurlm 
is reported to have faid, — Where debts and legacies 
are charged on lands, the purchafer will hold free 
8 from 
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7r«5^. Cb. v^ § 17 — io* 

** fi\pm the claim of the legatees ; ft>r, uot bdng bounct 
** to fee\the difcharge of debtsy he camiot be expeS^'d 
** to fee the difcharge of legades, whidi eaimot be paid 
** till after the debts.'* 

H. And in the jafe of Beyon v. GoUinSf the bill was dif- 

miffed as to the purchafers, with coils, they not being 
bound under the charge, to fee to the application of 
the purchafe money. 

Culpeper V. $18. Where a perfoA devifed his real cftate to his 
executors, to be fold for payment of debts, in cafe his 
perfonal eilate Ihould be deticient, it was held, that a 

« I 

purchafer was not bound to ipquire whether there was 
a deficiency of the perfonal eftate or not, for, if, the 
perfonal eilate was fuificiei;it, yet he ihoul(U,hold the 
lands purchafed againil the heir and the heir ihould 
. have his remedy againil the executor^ But if there be 
a Its pendens between the heir and executor, to have 
an account, it is fuiHcient notice in law, without a£lual 
nodce of the fuit, fo that a purchafer takes at his 
periL • 

» § 19. Where a perfon charges a chattel real with 
*the payment of a particular debt, or bequeaths it fpe- 
cifically, this will not fubjed a purchafer of fuch chat. 
tel 09 fee to the application of his purchafe. 

I 

• . / 

Ewer V. S 20. One pofieiTed of a term for years, devlied it 

^ indebted, having made B. executor. 

B, fold the term, upon which A. brought a bill againft 

s'- ■ 
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the purchafer, mfii^ng, that the term being d^yll^d to 

hi?h , the executor was but a truftee for hitn : and. 

♦ , 

Aat the purchafer muft have notice of this trail, and 
confeqiiently muft take fubjefi to tl/e truft. 

Sir 7 . Jehyll^ M. R. — ** I remember k to have been 
once ruled, that an executor could not make a good 
“ title to a term to a purchafer ; and that was in the 2 Vern. 444. 
“ cafe of Major Billy. Humble. But, fmce that, I 

“ take it to have been refolved, and with great reafon, Savage v. 

, 1. t.* j u rii Humble, 

“ that an executor, where there are debts, may fell a s. C. 

« term j and the devifee of the term has no other re- 

« medy, but again^ the executor, to recover .the 

“ value thereof, if there be fufficient alTets for the 

“ payment of debts. As for the notice of the wll, 

“ and of the devife of the terra to a third perfon, that 

« is nothing, for every perfoij buying of an executor, 

where he is named executor, muft, of neceffity, 

“ have notice; fo that, if notice muft be an hin- 

« drance, then, of confequence, no executor might 

« fell. 

It is not reafonable, to put every purchafer of a 
** leafe from an executor to take an account of the 
« teftator’s debts ; nor has he any means to difcover 
“ them. 


** On the contrary, as the whole perfonal eftate of 
« the teftator is liable to. the debts, this leafe muft, 
" inter aUuy of -neceffity be liable, and therefore, 
“ may be fold by the executor. If equity were 
« otherwife, it would be a great hindrance to the pay- 
Vot. I. * N n « meat 
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^ ivj, S '20— 

** mfcnt;,cbf debts and legacies; Ind Sifould lay an 
“ embargo upon all perfonal eftates in the hands 
“ executors and'adtpinlftiators, which would be at* 
“ tended with great inconveniencies.’* 


The bill waa difmifled. 


Nujjcnt V. 
Oiffordi 
i Aik. 463, 


§ 21. Even an affignment of a- t£rm for years, by 
an executor, as a fatisfaftion for a debt due to the 
aflignee of the term from the executor himfelf, is good 
againft<the creditors of the teftator: for, (fays Lord 
Hardwkke)^ “ at law, the executor has a power to 
“ alien the aflets of his teftator ; . and when they arc 
“ aliened, no creditor can follow them, for the de- 
“ in and of a creditor is only a perfonal demand againft 
“ the executor, in refpeS to the aflets cwtne to his 
“ hands, but no lien <jn ,the aflets. The Court of 
Chancery will indeed , follow aflets upon voluntary 
alienation, by collufion of the executor ; but, if the 
alienation is for valuable confideration, unlefs fraud 
“ is proved, the Court of Chancery fufiers it as well 
“ as at law, and will not controul it ; for a purchafer 
from an executor has no power of knowing the 
' ** debts of the teftator : and if the Court of Chancery, 
“ upon the appearance of debts afterwards, would 
“ controul fueh purchasers, nobodv would venture to 
dca^l with executors.” 


5 22. It is fold by the Mafter of the Rolls in the cafe 

V 

of Emr V. Corbet^ that if an executor ihould fell a term 
to one who has nptice that there are no debts, or that all 
the debts are paid, this mfoht be ano.dier «^dera* 

uon; 



tionj that is,* the* purchafer would be gnfwjrallie for, 
nJs purcl^afe or mortgage money. 

*« * 

§ 23. It is faid in JLliiot V. Menymati, Barn^ yS.j 

that where lands afe charged with the payment of an^ 
nuitles, thofe’ lands will be liable in *the hands of a 
purchafer ; becaufe it was the very purpofe of making 
the lands a fund for that payment, that it Ihould be a 
conftant and fubfifting fund. 

t 

§ 24. It has been long fettled, that where knds are 
conveyed to truftees in trufl to fell and pay debts, if 
more is fold than ’ic fullicient to'^ay the debtsj that 
fliall not turn to the prejudice of the purchafer, for he 
is ribt obliged to enter into the account, and the truf- 
tee cannSt fell juft fo jjiucll as is fufficient to pay the 
debts. 

§ 25. In a cafe where lands were by will direfted .to 
be fold for payment of debts, and a decree made in 
Chancery, that the eftate fhould be fold for ^payment 
of debts, a purchafer under the decrea excepted to 
complete his purchafe, beaiufc more of the eftate was 
fold than was neceflary. 

Lord T’/jwr/o'M^faid, — “ If«the maftor, in felling th4 , 
“ whole, has confulted the convenience of the eftate^ 
“ he has afled right ; the power given to the truftees 
** was, to fell the whole, or fuch part as might be 
“ expedient. The court has decreed in the fame way, 

and the mafter, with the confent of the parties in* 
N n a “ terefted, 
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, ter^ftei^y h^s fold the whole, a^purchafer cannot 
“ come ift to oBjcft to it.” The exception yas ovef- 
ruled. '* 

• 

§ 26. Whero eftates are conveyed or devifed to 
truftees, upon fruft to fell and apply the money for 
any particular or fpecific purpofe, a purchafer of the 
eftate, with notice of the truft, is bound to fee to the 
application of the money, for the purpofes mentioned in 
the deed or will ; for if t.hofe purpofes are not fulfilled 
by the truftee, the eftate purchafed will ftill be liable 
to them, in the hands of the purchafer. 

' ♦ 

Cottrell V. S 27. Thus, where lands ^<^ere vefted in truftees by 
4 ft of parliament, to be mortgaged for the raifing a 
fum of money to rebuild a pripting-hotife, it was de- 
creed, that the mortgagee* was boupd to fee the money 
' applied accordingly. 

«> 

^Vef. jon. S 2 ** Lord X'rwyow, when matter of the rolls, in- 

clined ftrongly to the opinion, that where truftees have 
power to fell, they muft have the power incident to 
the charaftcr, vn. the power to give a difeharge for 
the purchafe money : but this point was not decided. 

^ 29. It is nhe ufuai praftice to infert a claufe in 
all deeds by which truftees are direfted to fell lands, 
declaring that their receipts fhall be a fufheient dif- 
eharge to the purchafers, who fhall not be anfwerable 
or accountable for the mifapplicationor nonapplication 
of tte purchafe money. And it is fully eftablifhed, 

that 
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that where a claufi of this kind is inferted in a da;d or 
V . .7* 

will, by which trufts are created, truftees may make a 

good title to a purchafer. Bui, in af cafe of this kind, 

all th|e truftees who accept the truft, muft join in the 

receipt. 

§ 30. Mrs. Crewe conveyed real eftates fo the ufe of 
Iterfelf for life, renfeinder to three perfons, their heirs 4 Vef. j’un. 
and afligns, in truft to fell, with a provifo, that the 
receipts of thofe three perfons ihould be a fuiHcient 
difcharge to the purchafers, whoj^ould not b^anfwer- 
able for the application of the purchafe money. One 
of the truftees died,, another being unwilling to a,& in 
the truft, conveyed the premifes to the remaining truf. 
tee,* who fold them. The purchafer refufed tc> take 
the convSyance, unle|^the‘ truftee who had conveyed 
his intereft would join in the, receipt for the purchafe 
money, which he declined. • 

A bill was filed to compel a fpecific performance of 
the agreement. The defendant fubmitted, that the 
receipt for the purchafe money ought to be figned by 
both the furviving truftees. 

Lord Loughborough . — I do not feel it is poflible to 
help the plaintiff. If he bad renounced, asindiat 
“ cafe that has been put, {Smith v. Wheeler Pent, lo^ 

** 130.), he might diffent, when no eftatepaftes. The 
** whole eftate would have been in the plaintiff, cxaftly 
as if the two other truftees had died in the life of 
the teftator, he would have been the only perfon y 
N n 3 “ but, 
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• » f « t t ^ 

but, y cording to the way they*have managed U, 
he has'acceptJed the truft, and conveyed away tlie 
“ eftate ; that palt of tlie truft that confifts in the apj- 
plication of the rAoney, he could not copvey away. 
“ The hazard, probably, is not great; but I do not 
know how t® make the purchafer run the hazard. 
Taking the title with the knowledge of the truft, he 
would be bound to f^e the appliiafion of the money, 
f‘ I do not feel that I can make the purchafer pafs over 
this objeftion.” 


Attainder of 
Truliec. 

T rcat. of Eq. 
b.i, C.7. f.i. 

ft' 


§ 31. where a truftee is attainted of treafon or fcr 
lony, the legal eftate becomes forfpked to the crown ; 
and it having been formerly eftablilhed, that the king 
could* not be feifed to a ufe, it was held in analogy tq 


that principle, that the king is^not bound t 9 execute 
a truft in equity : andi therefore, in a cafe of thij 

' ^ • ft 

•hind, the cejiuique truft m^aft loofe his eftate. 


ft. 

Death of the S 32 r Where a truftee dies without heirs, by which 
lands efeheat either to the king, or to the lord of 
whom the lands afe held, the cejiuique truft cannot com- 
pel the lord to execute the truft. The king is author 
feed by the ftatute 39 and 40 Geo. 3, c. 88. f. 1 2., to 
apxecute a truft where the legal eftate becomes veiled in 
|he crown, by tiie death pf the truft^ without heirs, 
But*tlfere is nothing in the aft to oblige the crown to 
ifxecute the truft, 


Ttufieiai 
]>aye_eqotl 
I’oiiier, 8w,, 


S 33: Truftees have all equal power, intereft, and 
l^uthpnty, ^|fCannot 51ft fepar^ely, but mull all joiq, 

both 
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both in \:onveyanc|8 and receipts. It'ihoufe, hbVever, Vide i P. 
b« obferved, that aUhongh two truftpe^joirf’in a re- 
ceipt, where the money is in fad pai^ to one of them, 5°* 
yft the truftee who aftually' received the money will 
only, in general, be accountable. And in all deeds 
by which trufts are created, a claufe is inferted,. that 
each truftee fiiall only be accountable for liich fums of 
money as fhall aftitally come to his hands. And it has Bartlett v. 
been determined in a modern'eafe, that this does not 
bind the truftees as a covenant, but is a claufe of in- 4^- 
demnity, and the fenfe of it* is this, that the truftees, 
and their heirs, Ihall not be accountable for more than 
they receive. They are accountable for what they ac- 
tually receive, .but not ^s under a covenant. 

• 

§ 34.»The Court of Cl^ncery will not, in any cafe. Not to de- 
permit a truftee to derive a benefit from his truft j and, 
therefore, if a ttuTlee compounds a debt, or buys it. a Truft. 
for lefs than is due on it, he fhall not derive any ad- 3 P- Wms. 
vantage to himfelf from fuch a tranfaftion. But whfte Forbe^v. 
a truftee releafes or compounds a debt, if it appears to 130 
have been done for the benefit of the truft eftate, the 
truftee will be excufed. 

§ 35. It was formerly held, that the Court of Chan- where a 
eery would not permit a' truftee to purchafe any parf 
of a truft eftate for himfelf, on account of the ^an- Tigft Eftate. 
gerous confequences that might enfue froiB* fuch a 
pradUce. 

§ 36. It was declared by Lord Hardteicke, that the 
court will not fufter a truftee to purchafe the eftate 

Nn4 *tl|SRep. *743- 
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thff c^/lmqtk trail during his mii^ritj, thohgh the 
' tranfafticfa be' fi^ir and honeft,‘and as high or highert f 
price given than aijy othM- pcrfon would give/ But this 
the court has always difcountcnanced, upon accouiit 
of the general inconvenience that might happen from 
bargains of this kind. But where there is a decree for 
fale of the cfjiuique truft’s eflate, and an open bidding -- 
before the mailer, there the courf has permitted the 
truftee to purchafe, for 'that is an open auction of the 
cftate. But, at the fame time, his lordlhip declared 
the rule of the court againll truftces purchafing, did 
not ext«ad to trufts for perfons of full age. 


WtelpJale v. 
Cookion, 

I Vcf. 9. 


.. f 

§ '37. On devife for payment df debts, the trullee 
himfelf purchafed part : Lord Hardwicke faid he would 
not allow it to ftand good, although another perfon, 
being the bell bidder, i)ought*lt for him at a public 
fale, for he knew the dadgerous confequence : nor is 
it enough for the truftee to fay you cannot prove any 
fraud, as it is in his own power to conceal it ; but if 
the majority of the creditors agreed to allow it, he 
Ihould not be afr^ of making the precedent. 


V. 

■ Ylezney, 

4 firg. R. 
j6i. 


§ 38. A truftee, who had afted improperly in other 
rrfpedts, bought a leafe, which was part of the truft 
property, at an appraifement, and afterwards renewed 
it ip Jiis own hame, anft bought pSrt of the ftock. 
Decree^, that he Ihould be a truftee only, and account 
Ibr what he purchafed. 


$ 39. In alubfequent cafe it was held, that there is 
po general nli th^ a truftee to feft ftali not b« him- 

felf 
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felf th# purckafeif} but he ihall not. the^eb^ syqfiire 
^.profit. 

• § 40. An eftate was conveyed to fix perlons, in trult 
to fell for the benefit of creditors. The eftate was put . 
up to au£tion, and purchafed by one ,of the truftees, 
who afterwards fold it at a profit. I^oif a bill filed 
by fome of the creditors, praying that tWs purchafe by 
the truftee might be for the benefit of the creditors, 
Lord Loughborough find, it was a plain point of equity, 
and a principle of clear reafoning, that he whp under- 
takes to ad for another in any matter, iliall not, in the 
fame matter, aft /or himfelf ; therefore a truftee to 
fell lhall not gain tmy advantage by being himfelf the 
perfcn to buy : he is not afting with that want 'of in- 
tereft, tl»t total abfence of temptatioft, that duty im- 
pofed upon him, thaTlie fhafl gain no profit. The 
confequence is beyond dov^t that, in whj^tever Hiape* 
that profit redounds to him, whether by management, 
which is the common cafe, or by fuperior good fortune, 
it is not fit that benefit ftiall remain to him : it ought 
to be communicated to thofe whofe iAterefts, being put 
under his care, afforded him the means of gaining that 
advantage, 

The truftee was decreed t^ account, for the profttf 
with cofts, 

§ 41. In the laft cafe which arofe on this point it 
was determined, that where a tnffl^ purchafes the 

truft €ftate> hpwev?r fair the tranftiftio^ it mpft be luhr 


Wliichcote f, 
Lawrence, 

3 Vef. jun, 
740. 
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Campbell * 
V. Walker, 
f VeC jun. 
678. 


jSouJlS to 
rcimburfc. 
tbeCefluique 
Xr»ft. 

Boardman v, 
MofTman^ 
Bro<i 6^9 


I £q. 


« Tif/e XJI. ^ Tri^. ‘ Ck^ir. § 41— 4f|. 
jeS: tc( an option ’in the cefimaue trul|, if iie coAes in a 

C r 

reafonabi© time to have a re-fale. 

S 42. A pcrfon devifed his ellates to two trufte^s, 
e upon truft to fell. One of the truftees purchafed part 
of the eftates at audion. A bill was filed by the re- 
fiduary legatees^ praying that the fales might be fet 
aiide, and the premifes re-fold. It *ajtpeared, upon the 
evidence, that the fales were perfeftly fair and open. 
The Mailer of the Rolls faid, he would lay it down as 
a rule, that any truftee, purchafing the truft property, 
is liable to have the purchafe fet afide, if, in any reafon- 
able .time, the cejiuique truft choofes to lay he is not 
fatisfied with it : the truftee purchafes fubjed to that 
equity. 

It was referred to a ma(ler to en<juire whether it was 
‘ for the benefit of the plaintiffs that the premifes Ihould 
bj re-fold ; and if the mailer Ihould be of opinion that 
it would be for their benefit, then it was declared that 
they Ihould be re-fold. 

c 

§ 45. Whenever truftees are guilty of a breach of 
truft, the Court of Chancery will compel them to re- 
imburfe the cejiuique truft for any lofs which he may 
have fuftaincd.* And if a truftee conpals any ad done 
by his fio-truftee, which amounts to a breach of truft, 
he will thereby make himfelf equally liable. 

% 

$ 44. Lord Hobart is isqported to have been of opinion, 
that an altioiiat Ipr might be maintained agaiaft a 

truftee 
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truftee'for a trealh of truft. But tB» ,opinjipn#is in^, 
cftnfiftent with Lord Hardwicke’s defitiition t)f a truft, 
■which is, that it is fueh a confidenie between parties, 
tliat lio adion at law will lie ; But that it is ig^rely 
a cafe for the confideration of a court of equity. 

It is, however, obfervable, that enen m equity the 

0 

cejluiqiie truft is*cftnfidered b,ut as a fimple contraft 
creditor, in refpc'ft of fuch* breach of truft ; unlefs the 
truftce has acknowledged the debt to the truft eftate 
under hand and feal. 

§ 45. And altho^ugh a truftee for the purchafer of 
land, fliould buy land, if will not be liable to the truft, 
unlefs there are circumftances affording a prefumption, 
that it was purchafcdjgith the truft money. 

^ 46. Thomas *Lockyer, baing a devifee of confider- ' 
able eftates, in truft to lay out the produce thereof jfi 
the purchafe of lands, did purchafe feveral eftates, but 
died without perfonal affets. 

A bill was filed by the cejiuique truft, praying that 
the deficiency of the perfonal eftate of Thomas Lockyer 
Ihould be made good out of the real eftates which he 
had purchafed. ^here was n® evidence that thejlaj^s, 
■^ere purchafed with the truft money. 

It was contended on the behalf of thp plaintiffs, that 
where a man isj^ound to do an ad:, and does what 
nray ipnablf him to do it, he fball be tahen to do that 
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Etlifon 7. 
Aircy, 

I Vcf. II2. 


in./ rn//?. 46— 4I 

' in peffo/mance" of what he i; bouiid to do, and that 
between r^refentatives. 

The court held, tfiat the plaintiffs had no lien on the 
' eftates purchafed by Thomas Lockyer, being creditors 
by fimple cpntrafl: only. If there had been any ground 
to prefumc thaf'the purchafes had been made with the 
truft money, it would have been otherwife, 

§ 47. It is an eftablifhed rule, that a truftee lhall 
have no" allowance for his care and trouble ; for, on 
pretences of this kind, the truft eftate might be im- 
povefiflied. Befides the great difficulty there might 
be in adjufting the quantum of fuch allowances; efpe- 
pccially as one man’s time may be more valuable' than 
another’s : and there can be hardlhip in this, re- 
^ fpeding any truftee, whC may choofe whether he will 
accept the truft or not, 

§ 48. But in a cafe where there was a direftion in 
a will that the trnftees fhould be paid for their trouble 
as well as expence ; and it was objefted that this might 
‘be of general prejudice. Lord Hardwicke faid this was 
a legacy to the truftees, to whom the teftator may give 
fatisfaftion if he pleafes. And in Serjeant Ha/Z’s will, 

Richard Hopkins*, and in the cafe‘bf the Duchefs of 

iiarlSorough, there was a great allowance made for 

^^r trouble ; and no inconvenience, becaufe it can 

icai^ it no farther than where there are particular di- 

leftions. The mafter was therefore direded to enquire 

what the truftees" nought reafonably deferve fiar their 

trouble. „ 

1 49. A truftee 
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§ 49.' A truftee^ill, however, be aHqwed;iJl«cofls , 
arifl expellees which he has been put tb in the execu- 
tion of his truft, unlefs’he has been guilty of improper 
condud. 

S 50. Thus, if a truftee fues in Chancery for the 
truft eftate, and obtains a decree with*cofts, and, af- 
terwards, the cejiuique truft exhibits a bill for an ac- 
count of the truft eftate, the truftee will be allowed, 
in his dilburfements, his full cofts, and will not be 
concluded by the cofts that were taxed. 

§ 51. It is alfo af {ule, that the cejiuique truft tnight 
to fave the truftee harmltfs as to all damages relating 
to the truft. 

« 

§ 52. Where a truftee reifies to accept a truft, the 
ufual practice is, to procure him to releafe all his eftate 
and intereft to the other truftees. For although a per- 
fon to whom an eftate of freehold is limited may dif- 
claim it in a court of record, and if it is only a chattel, 
may difclaim it in pais^ yet it is found more conveni- 
ent, that a truftee ftiould releafe his intereft.. ^ 

§ 53. We have feen, that the Court of Chancery 
will not fuffer a t«uft to fail for want ofr a •proper truf- 
tee; and, therefore, if a truftee refufes to accept a 
truft, the court will interpofe, and either appoint a. 
new truftee, or take upon itfelf the execution of the 
nrulk ~ 
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; me Mr/ rtu^^ Ch. 

5 by will, gave alf his lands of inhe- 

ritance to two t^uftees, upon truft to fell, and pay hia 
debts, Qne of the trullees defired to relinquilh the 
truftj, and the other ‘was willing to accept it. Decreed, 
that the truftee who defired to relinquilh, Ihould releafe 
to the other. 

§ 55. In a fubfequent cafe, the Court of Chancery 
removed a truftee, though he was willing, to aft, the 
other truftees having refqfed to join with him in the 
executiftn of the truft. 

, § '^6. In a modern cafe, a decree was made, that a 
woman who was a truftee, but who had married a 
foreigner, Ihould be difcharged from the trufti though 
Ihe denied an intention ^of qui|;jipg the kingdom, and 
defired to continue in the truft ; but the court faid, 
that there was a great inconvenience in a married wo- 
fqfin’s being a truftee. 

§ 57. In all modern deeds of truft, there is a provifo, 
that in cafe of any truftee dying, or being defirous of 
^elinquiftiing the truft, a new truftee lliall be appointed, 
either by the ce/^u/jue truft, or the old truftees; and 
the property ftiall be conveyed to fuch new truftee 
joiptly with' tifc remaining truftees.^ But ■where this 
cla^e omitted, the Court of Chancery will appoint 
..,<j;ew1i*aftee. 

• 

S 58. By a priva^ aft of parliament, eftates 
vefted in three troikes, upon truft to fell, ; but 

there, 
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there was no proviAon mjde for the ch^ge ofjtrift^es. 
Me. Scoit f^one of the truftecs, being’ appointed At- 
torney General of Uppe^ tJanada* executed a releafe ; 
a bill was filed againft the two Remaining truftees, 
praying a reference to the mafter to appoint a new 
truftee. It was faid to be a common* cafj, and the 
court referred it to a mafter to appoint a truftee. 
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